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Case No. 21-CC-30 (20-CC-9) 

In the Matter of ITALIAN SWISS COLONY 

and 

DISTILLERY, RECTIFYING AND WINE WORK¬ 
ERS INTERNATIONAL UNION, LOCAL 45, AFL 

Case No. 21-CC-34 

In the Matter of 

DI GIORGIO FRUIT CORPORATION 

and 

KERN COUNTY FARM LABOR UNION, LOCAL 
218, NATIONAL FARM LABOR UNION, AFL 


Case No. 21-CC-40 

In the Matter of 

DI GIORGIO FRUIT CORPORATION 

and 

INTERNATIONAL BROTHERHOOD OF TEAM¬ 
STERS, CHAUFFEURS, WAREHOUSEMEN, 
AND HELPERS OF AMERICA, LOCAL 848, AFL 

CONSOLIDATED COMPLAINT 

[2395] It having been charged by Di Giorgio Fruit 
Corporation, hereinafter called Fruit Corporation, Di 
Giorgio Wine Company, hereinafter called Wine Com¬ 
pany, and Italian Swiss Colony, hereinafter called Swiss 
Colony, that Kern County Farm Labor Union, Local 218, 
National Farm Labor Union, AFL, hereinafter called 
Local 218, International Brotherhood of Teamsters, 
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Chauffeurs, Warehousemen and Helpers of America, 
Local 87, AFL, hereinafter called Local 87, Interna¬ 
tional Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America, Local 848, AFL, 
hereinafter called Local S48, and Distillery Rectifying 
and Wine Workers International Union, Local 45, AFL, 
hereinafter called Local 45, and each of them, respond¬ 
ents herein, have engaged in certain unfair labor prac¬ 
tices affecting commerce as set forth and defined in the 
National Labor Relations Act, as amended, Public Law 
101—80th Congress, First Session, hereinafter called the 
Act, and the General Counsel of the National Labor Re¬ 
lations Board, on behalf of the Board, having issued an 
Order of Consolidation, the Regional Director for the 
Twenty-First Region, designated by the Board’s Rules 
and Regulations, Series 5, Section 203.15 hereby issues 
this Consolidated Complaint and alleges as follows: 

I 

Fruit Corporation, a corporation organized and exist¬ 
ing by virtue of the laws of the State of Delaware, with 
its principal office and place of business in Di Giorgio, 
California, is now, and at all times material herein, has 
been engaged at Di Giorgio, California, in the business of 
growing, packing and shipping of fruits and vegetables. 

II 

Wine Company, a corporation organized and existing 
by virtue of the laws of the State of California, with its 
principal office and place of business at Di Giorgio, Cali¬ 
fornia, is now and at all times material herein, has been 
engaged in the business of processing into wine, and 
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storing, grapes for growers thereof, and storing wine for 
owners thereof. 

HI 

Swiss Colony, a corporation organized and existing by 
virtue of the laws of the State of California, with one of 
its principal places of business at Clovis, California, is 
now and at all times material herein, has been [2396] 
engaged at Clovis, California, in the business of process¬ 
ing grapes into wine and other products, and selling and 
shipping such wine and other products. 


IV 

Fruit Corporation, in the course and conduct of its 
business operations causes and has continuously caused 
a substantial part of the products produced by it at Di 
Giorgio, California, to be transported in interstate com¬ 
merce from its place of business at Di Giorgio, Califor¬ 
nia, to, into and through states of the United States other 
than the State of California. 


V 

Wine Company in the course and conduct of its busi¬ 
ness operations causes and has continuously caused a 
substantial part of the products produced by it at Di 
Giorgio, California, to be transported in interstate com¬ 
merce from its place of business at Di Giorgio, Califor¬ 
nia, to, into, and through states of the United States 
other than the State of California. 

VI 

Swiss Colony in the course and conduct of its business 
operations causes and has continuously caused a sub- 
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stantial part of the products produced by it at Clovis, 
California, to be transported in interstate commerce from 
its place of business at Clovis, California, to, into and 
through states of the United States other than the State 
of California. 

VII 

Fruit Corporation is and, at all times material herein, 
has been engaged in commerce within the meaning of 
the Act. 

VIII 

Wine Company is and, at all times material herein, has 
been engaged in commerce within the meaning of the Act. 

IX 

Swiss Colony is and, at all times material herein, has 
been engaged in commerce within the meaning of the Act. 

X 

Local 218, Local 87, Local 848, and Local 45, and each 
of them, are labor organizations within the meaning of 
Section 2, subsection (5) of the Act. 

XI 

[2397] On or about and after October 1, 1947, Local 
87, by intimidation, coercion, threats, orders, promises 
of benefit, disciplining and attempting or threatening to 
discipline members, and other means, induced and en¬ 
couraged and ever since has continued to induce and en¬ 
courage employees of Oilfields Trucking Company, Pa¬ 
cific Motor Trucking Company, Arvin Lines, and Turner 
Brothers, to engage in a strike or concerted refusal in 
the course of their employment to transport or otherwise 
handle or work on any goods, articles, materials, or com- 
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modities, shipped or to be shipped by or to Wine Com¬ 
pany, or to perform any services in connection with such 
shipments, an object of such conduct on the part of Local 
87 being to force or require said Oilfields Trucking Com¬ 
pany, Pacific Motor Trucking Company, Arvin Lines, and 
Turner Brothers, and each of them, to cease doing busi¬ 
ness with Wine Company. More specifically, but not 
limited to the following: 

(1) On or about and after February 12, 1948, 
Local 87, by orders, threats of disciplinary proceed¬ 
ings and other threats and promises of benefit, is¬ 
sued or made by its agents to employees of Oilfields 
Trucking Company, all or some of whom were and 
are members of Local 87, induced and encouraged 
said employees of Oilfields Trucking Company to 
engage in a strike or a concerted refusal in the 
course of their employment to transport or other¬ 
wise handle or work on any goods, articles, mate¬ 
rials, or commodities shipped or to be shipped to or 
by Wine Company, or to perform any services in 
connection with such shipments. 

(2) On or about and after February 2, 6, 10, and 
11, 1948, Local 87, by orders, threats of disciplinary 
proceedings and other threats and promises of bene¬ 
fit, issued or made by its agents to employees of 
Pacific Motor Trucking Company, all or some of 
whom were and are members of Local 87, induced 
and encouraged said employees of Pacific Motor 
Trucking Company to engage in a strike or a con¬ 
certed refusal in the course of their employment to 
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transport or otherwise handle or work on any goods, 
articles, materials, or commodities, shipped to or to 
be shipped to or by Wine Company, or to perform 
any services in connection with such shipments. 

[2398] (3) On or about and after October 1, 
1947, Local 87, by orders, threats of disciplinary 
proceedings and other threats and promises of bene¬ 
fit, issued or made by its agents to employees of 
Arvin Lines, all or some of whom were members of 
Local 87, induced and encouraged said employees of 
Arvin Lines to engage in a strike or a concerted re¬ 
fusal in the course of their employment to transport 
or otherwise handle or work on any goods, articles, 
materials, or commodities, shipped or to be shipped 
to or by Wine Company, or to perform any services 
in connection with such shipments. 

(4) On or about and after October 1, 1947, Local 
87, by orders, threats of disciplinary proceedings 
and other threats, and promises of benefit, issued or 
made by its agents to employees of Turner Brothers, 
all or some of whom were and are members of Local 
87, by attempting or threatening to discipline certain 
of said employees who were members of Local 87, 
and by taking punitive action against certain of 
such employees, induced and encouraged the em¬ 
ployees of Turner Brothers to engage in a strike or 
a concerted refusal in the course of their employ¬ 
ment to transport or otherwise handle or work on 
any goods, articles, materials or commodities to be 
delivered to Wine Company, or to perform any serv¬ 
ices in connection with such deliveries. 
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xn 

By the acts set forth in paragraph XI above, Local 
87 has engaged in and is engaging in unfair labor prac¬ 
tices within the meaning of Section 8 (b) Subsection 4 
(A) of the Act. 

XIII 

On or about February 26, 27, and 28, 1948, and on or 
about and after March 4, 1948, upon delivery of wine 
by Wine Company to Swiss Colony, Local 45 engaged 
in, and by intimidation, coercion, orders, and threats of 
disciplinary action, made and issued by its agents to em¬ 
ployees of Swiss Colony, some or all of whom were and 
are members of Local 45, induced and encouraged em¬ 
ployees of Swiss Colony to engage in a strike or a con¬ 
certed refusal in the course of their employment to use, 
manufacture, process, or [2399] otherwise handle or 
work on any goods, articles, materials, or commodities, 
or to perform any services, an object of such conduct on 
the part of Local 45 being to force or require Swiss 
Colony to cease using, selling, handling or otherwise 
dealing in the products of, or to cease doing business 
with, Wine Company. 

XIV 

By the acts set forth in paragraph XIII above, Local 
45 has engaged in and is engaging in unfair labor prac¬ 
tices within the meaning of Section 8 (b) Subsection 
4 (A) of the Act. 

XV 

On or about February 26, 27, and 28, 1948, and on or 
about and after March 4,1948, Local 218, by intimidation, 
coercion, threats of disciplinary proceedings against em- 
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ployees of Swiss Colony who were members of Local 45, 
and other threats, promises of benefit, picketing, and 
other means, induced and encouraged the employees of 
Swiss Colony to engage in a strike or a concerted refusal 
in the course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities, or to perform 
any services, an object of such conduct on the part of 
Local 218 being to force or require Swiss Colony to cease 
using, selling, handling, or otherwise dealing in the prod¬ 
ucts of, or to cease doing business with, Wine Company. 
More specifically, but not limited to, the following: 

(1) On or about February 26, 27, and 28, 1948, 
and on or about and after March 4, 1948, upon de¬ 
livery of wine by Wine Company to Swiss Colony, 
Local 218, by picketing the property of Swiss Colony 
at Clovis, California, induced and encouraged the 
employees of Swiss Colony to engage in a strike or 
a concerted refusal in the course of their employ¬ 
ment to perform any services for Swiss Colony. 

(2) On or about February 26, 27, and 28, 1948, 
and on or about and after March 4, 1948, upon de¬ 
livery of wine by Wine Company to Swiss Colony, 
Local 218, through Local 45, by threats of disciplin¬ 
ary proceedings against, and orders and instruc¬ 
tions issued to, [2400] employees of Swiss Colony, 
some or all of whom were and are members of Local 
45, induced and encouraged the employees of Swiss 
Colony to engage in a strike or a concerted refusal 
in the course of their employment to perform any 
services for Swiss Colony. 
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XVI 

On or about April 29,1948, upon delivery of vegetables 
shipped from Fruit Corporation to Safeway Stores, In¬ 
corporated, hereinafter called Safeway, and Easwest 
Produce Company, hereinafter called Easwest, at their 
warehouse at Los Angeles, California, Local 218, by in¬ 
timidation, coercion, threats, promises of benefit, and by 
picketing the warehouse, and other means, induced and 
encouraged the employees of Safeway and Easwest to 
engage in a strike or a concerted refusal in the course of 
their employment to transport or otherwise handle or 
work on goods, articles, materials, and commodities, or 
to perform any services for Safeway or Easwest, an ob¬ 
ject thereof being to force or require Safeway and Eas¬ 
west to cease using, selling, handling, or otherwise deal¬ 
ing in the products of, or to cease doing business with, 
Fruit Corporation. 

XVII 

By the acts set forth in paragraph XV and XVI above, 
Local 218 has engaged in and is engaging in unfair labor 
practices within the meaning of Section 8(b) Subsection 
4 (A) of the Act. 

XVIII 

On or about April 29, 1948, upon the delivery of vege¬ 
tables shipped from Fruit Corporation to Safeway and 
Easwest, Local 848, engaged in, and by intimidation, co¬ 
ercion, orders, threats of disciplinary action against em¬ 
ployees of Safeway and Easwest, some or all of whom 
were and are members of Local 848 or of other labor or¬ 
ganizations with which Local 848 is affiliated, and by 
other threats, promises of benefit, and other means, in- 
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duced and encouraged the employees of Safeway and 
Easwest to engage in, a strike or a concerted refusal in 
the course of their employment to transport or otherwise 
handle or work on goods, articles, materials, and com¬ 
modities, or to perform any services for Safeway and 
Easwest, an object thereof being to force or require 
Safeway and Easwest to cease using, selling, handling 
or otherwise dealing in the products of, or to cease doing 
business with, Fruit. 

XIX 

[2401] By the acts set forth in paragraph XVIII 
above, Local 848 has engaged in and is engaging in un¬ 
fair labor practices within the meaning of Section 8 (b) 
Subsection 4 (A) of the Act. 

XX 

The activities of Local 87 set forth in paragraphs XI 
and XII above and occurring in connection with the op¬ 
erations of Wine Company described in paragraphs II, 
V, and VIII above have a close, intimate and substantial 
relation to trade, traffic and commerce among the several 
states and tend to lead to labor disputes burdening and 
obstructing commerce and the free flow of commerce. 

XXI 

The activities of Local 45 set forth in paragraphs XIII 
and XIV above and occurring in connection with the 
operations of Swiss Colony and of Wine Company de¬ 
scribed in paragraphs III, V, VI, VIII, and IX, above 
have a close, intimate and substantial relation to trade, 
traffic and commerce among the several states and tend 
to lead to labor disputes burdening and obstructing com¬ 
merce and the free flow of commerce. 
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xxn 

The activities of Local 218 set forth in paragraphs 
XV, XVI, and XVII above, and occurring in connection 
with the operations of Fruit Corporation, Swiss Colony, 
and Wine Company, described in paragraphs I to IX, 
inclusive, above, and of Safeway and Easwest, have a 
close, intimate and substantial relation to trade, traffic 
and commerce among the several states and tend to lead 
to labor disputes burdening and obstructing commerce 
and the free flow of commerce. 

XXIII 

The activities of Local 848 set forth in paragraphs 
XVIII and XIX above, and occurring in connection with 
the operations of Fruit Corporation described in para¬ 
graphs I, IV, and VII above, and of Safeway and 
Easwest, have a close, intimate and substantial relation 
to trade, traffic and commerce among the several states 
and tend to lead to labor disputes burdening and ob¬ 
structing commerce and the free flow of commerce. 

XXIV 

£2402] The aforesaid acts of Local 87, as described 
above constitute unfair labor practices within the mean¬ 
ing of Section 8 (b) Subsection 4 (A), and Section 2, 
Subsection (6) and (7) of the Act. 

XXV 

The aforesaid acts of Local 45, as described above 
constitute unfair labor practices within the meaning of 
Section 8 (b) Subsection 4 (A), and Section 2, Subsec¬ 
tion (6) and (7) of the Act 
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XXVI 

The aforesaid acts of Local 218, as described above 
constitute unfair labor practices within the meaning of 
Section 8 (b) Subsection 4 (A) and Section 2, Subsec¬ 
tion (6) and (7) of the Act. 

XXVTI 

The aforesaid acts of Local 848, as described above 
constitute unfair labor practices within the meaning of 
Section 8 (b) Subsection 4 (A) and Section 2, Subsection 
(6) and (7) of the Act. 

Wherefore, the General Counsel of the National Labor 
Relations Board, on behalf of the Board, by the Regional 
Director for the Twenty-first Region, this 23rd day of 
June, 1948, issues this Consolidated Complaint against 
Kern County Farm Labor Union, Local 218, National 
Farm Labor Union, AFL, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Local 87, AFL, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen, and Helpers of 
America, Local 848, AFL, and Distillery, Rectifying and 
Wine Workers International Union, Local 45, AFL, and 
each of them. 

/s/ HOWARD F. LeBARON 
Regional Director 
National Labor Relations Board 
Twenty-first Region 

[Seal] 

[Endorsed]: Issued June 23,1948. 
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[2486] [Title of Board and Cause.] 

ANSWER OF KERN COUNTY FARM LABOR UN¬ 
ION, LOCAL 218, NATIONAL FARM LABOR 
UNION, AFL, and DISTILLERY RECTIFYING 
AND WINE WORKERS INTERNATIONAL UN¬ 
ION, LOCAL 45, AFL 

Come now the respondents, Kern County Farm Labor 
Union, Local 218, National Farm Labor Union, AFL, 
and Distillery, Rectifying And Wine Workers Interna¬ 
tional Union, Local 45, AFL, in their own behalf, and 
in answer to the complaint in the above entitled matters, 
allege as follows: 

I 

Answering paragraphs I, II and III, these answering 
respondents allege that they have no information or be¬ 
lief concerning the allegations set forth in said para¬ 
graphs, and based upon such lack of information and 
belief, deny each and all of the allegations therein con¬ 
tained. 

II 

Answering paragraphs IV, V and VI of said complaint, 
these answering respondents allege that they have no 
information or belief concerning the allegations set forth 
in said paragraphs, and [2487] based upon such lack of 
information and belief, deny each and all of the allega¬ 
tions therein contained. 

III 

Answering paragraphs VII and VIII, these respond¬ 
ents specifically deny that said Fruit Corporation or 
said Wine Company has been or is engaged in com¬ 
merce within the meaning of the Act. 
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IV 

Answering paragraph IX of said complaint, these re¬ 
spondents have no information or belief concerning the 
allegations therein contained, and based upon such lack 
of information or belief, deny said allegations set forth 
in said paragraphs of said complaint. 

V 

Answering paragraph X of said complaint, these re¬ 
spondents deny that said Local 218 or said Local 45 are 
labor organizations within the meaning of Section 2, (5) 
of the Act, but, on the contrary, these respondents allege 
that the members of Kern County Farm Labor Union, 
Local 218, who are employees of the Di Giorgio Fruit 
Corporation, are excluded from the provisions and bene¬ 
fits of the Act, and that accordingly, said Local 218 is 
not a labor organization within said Section 2, (5) of 
the Act. 

VI 

Answering paragraphs XI and XII of said complaint, 
these respondents have no information or belief con¬ 
cerning any of the allegations therein set forth, and 
based upon such lack of information or belief, generally 
and specifically deny each and every allegation therein 
contained. 

vn 

Answering paragraph XIII, respondent, Local 45, de¬ 
nies that said Union has engaged in intimidation, coer¬ 
cion or in any other of the acts set forth in said para¬ 
graph XIII, and specifically denies that it has induced 
or encouraged employees of Swiss Colony to [2488] en- 
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gage either in a strike or concerted refusal to utilize or 
deal in any of the products of said Wine Company. 

vm 

Answering paragraph XIV of said complaint, re¬ 
spondent, Local 45, specifically denies that it has en¬ 
gaged in and is engaging in unfair labor practices within 
the meaning of Section 8 (b) Subsection 4 (A) of the 
Act. 

IX 

Answering paragraph XV of said complaint, respond¬ 
ent, Local 218, denies that said Union has, by intimida¬ 
tion, coercion, threats, or in any other manner, induced 
and encouraged employees of Swiss Colony to strike or 
refuse to handle any products of the Wine Company, 
and specifically denies each and all of the allegations 
contained in said paragraph XV. 


Answering paragraph XVI of said complaint, said re¬ 
spondent, Local 218, generally and specifically denies 
each and every allegation set forth in said paragraph 
XVI. 

XI 

Answering paragraph XVII of said complaint, re¬ 
spondent, Local 218, denies that it has engaged or is 
engaging in unfair labor practices within the meaning 
of said Section 8 (b) Subsection 4 (A) of the Act. Fur¬ 
ther, respondent, Local 218, alleges that its members who 
are employees of the Fruit Corporation, having been ex¬ 
cluded from the provisions and benefits of the National 
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Labor Relations Act, as amended, cannot be subjected to 
any alleged punitive provisions of tbe Act when said 
punitive provisions are invoked for the purpose of deny¬ 
ing to them their constitutional guarantees of free speech, 
press and assembly; that such respondent has attempted 
to publicize its dispute with Fruit Corporation by peace¬ 
fully picketing, and that such respondent, by such peace¬ 
ful picketing, has solicited and solicits [2489] the as¬ 
sistance, support and sympathy of not only the public 
and the consumer, but also of all other members of or¬ 
ganized labor, as a proper and lawful object to secure 
the rights of collective bargaining so denied to it and 
its members, unlawfully and unconstitutionally by Na¬ 
tional Labor Relations Board Act, as amended. 

XII 

Answering paragraphs XVIII and XIX of said com¬ 
plaint, respondents have no information or belief con¬ 
cerning the allegations therein set forth, and based upon 
such lack of information and belief, generally deny each 
and every allegation therein set forth. 

xm 

Answering paragraphs XX, XXI, XXII and X XIII 
of said complaint, respondents deny generally and speci¬ 
fically each and all of the allegations set forth in said 
paragraphs, and deny that the activities of any of the 
named Locals have a. close, intimate and substantial re¬ 
lation to trade, traffic and commerce among the several 
states and tend to lead to labor disputes, burdening and 
obstructing commerce and the free flow of commerce. 
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XIV 

Answering paragraphs XXIV, XXV, XXVI and 
XXVII of said complaint, respondents deny that any 
of the alleged aforesaid acts of either of the Locals 
named constitutes unfair labor practices within the mean¬ 
ing of Section 8 (b) Subsection 4 (A), and Section 2, 
Subsection (6) and (7) of the Act. 

FOR A SECOND, SEPARATE AND DISTINCT AN¬ 
SWER AND DEFENSE, RESPONDENTS HERE¬ 
IN ALLEGE AS FOLLOWS: 

I 

Kern County Farm Labor Union, Local 218, is an af¬ 
filiate of the National Farm Labor Union, which, in turn, 
is an affiliate of the American Federation of Labor, hav¬ 
ing been chartered in August of 1946 for the purpose of 
extending help and assistance to [2490] farm workers 
throughout the United States. 

II 

Said Farm Union has approximately 1,500 members in 
Kern County, California, of whom approximately 1,100 
were employees at the Di Giorgio Ranch near Arvin, 
California, which ranch is owned and operated by Di 
Giorgio Fruit Corporation, a Delaware Corporation. 

III 

That said Farm Union has represented and now repre¬ 
sents all of the employees of Fruit Corporation, and that 
having been requested by said employees, said Farm 
Union, for the purpose of ameliorating the working con- 
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ditions among the employees in Fruit Corporation Ranch 
and Packing Shed, and for the purpose of securing better 
wages, on repeated occasions, requested Fruit Corpora¬ 
tion to meet and collectively bargain with it. Said Fruit 
Corporation repeatedly refused to meet and bargain with 
it, and the President of said Corporation, to wit, Joseph 
Di Giorgio, has persistently and repeatedly refused to 
meet and collectively bargain with said Farm Union. 

IV 

On September 30,1947, at a meeting of the Di Giorgio 
employees, a strike vote was taken and unanimously 
passed, and practically 1,100 employees of Fruit Corpo¬ 
ration stopped working as of October 4,1947. 

V 

That on or about October 4, 1947, appeal was made to 
the Executive Council of the American Federation of 
Labor for aid and advice, and finally, protests were made 
by the American Federation of Labor to Secretary Mar¬ 
shall of the State Department of the United States and 
to Secretary Anderson of the Department of Agriculture, 
over the use of foreign nationals from Mexico as strike¬ 
breakers. In addition, respondent, Farm Union, re¬ 
quested [2491] mediation through the Federal and State 
Mediation and Conciliation Services for the purpose of 
settling the strike. On October 15,1947, the State Media¬ 
tion Service called a meeting in Bakersfield, California; 
respondent, Farm Union, attended, and the Distillery 
Union, whose members are employees of the Di Giorgio 
Wine Company, a corporation interlocked with and the 
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controlling interest of which is owned by .Joseph Di 
Giorgio, President of Di Giorgio Wine Corporation, also 
attended, since the winery is upon the grounds and within 
the area in which the farm is operated by Fruit Corpora¬ 
tion, and which farm was being picketed peacefully by 
the respondent, Farm Union. Neither the Fruit Corpo¬ 
ration nor any of its officers attended the meeting, but, 
in fact, they refused to accept mediation. 

VI 

Since March 15, 1947, practically every Agency or Of¬ 
ficial, both State and Federal, who could possibly adjust 
the pending strike, has been invoked by Farm Union and 
by the American Federation of Labor, and up to and in¬ 
cluding the present time, Fruit Corporation refuses to 
meet, negotiate or collectively bargain with Farm Union, 
despite its obligation to do so pursuant to Section 923 
of the California Labor Code. 

vn 

That the National Labor Relations Board and the Fruit 
Corporation, and the other companies herein involved, 
are coming into this Court with unclean hands, in that all 
of them and each of them have refused, and still refuse, 
to meet, confer, bargain and negotiate with the accredited 
representatives of the employees of Fruit Corporation, 
for the purpose of attempting to settle the present strike, 
and that particularly, the National Labor Relations 
Board has refused to request that the Fruit Corporation 
meet and negotiate with respondent, Farm Union, as re¬ 
quired within the purposes and policies of the National 
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Labor Relations Act, as a [2492] condition precedent 
before attempting to invoke the pnnitive sections of the 
Act against 1,100 agricultural workers for whom the Act 
gives no protection, remedy or redress, but specifically 
excludes them from its alleged benefits. 

VIII 

The present dispute between the Fruit Corporation 
and the Farm Union has been commented upon by na¬ 
tional commentators, written upon by national column¬ 
ists, investigated by national groups, including churches, 
social and civil organizations, all of whom have attempted 
to suggest that, and use their influence in effecting a 
meeting or negotiation or collective bargaining be had 
between Fruit Corporation and said Farm Union, and 
on all occasions, up to and including the present time, 
Fruit Corporation has refused and still refuses to meet 
and bargain with Farm Union. That there is attached 
hereto and made a part hereof and marked Exhibit “A”, 
an excerpt from the Los Angeles Daily News, Friday, 
May 21,1948, which publicly sets forth the unwarranted, 
arbitrary and unlawful refusal on the part of the Fruit 
Corporation to meet, confer and bargain with the Farm 
Union. 

FOR A THIRD, SEPARATE AND DISTINCT AN¬ 
SWER AND DEFENSE, RESPONDENTS AL¬ 
LEGE AS FOLLOWS: 

I 

That this Board has no jurisdiction over the subject 
matter as set forth in the petition. 
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FOR A FOURTH, SEPARATE AND DISTINCT AN¬ 
SWER AND DEFENSE, RESPONDENTS AL¬ 
LEGE AS FOLLOWS: 

I 

That Section 8 (b), subsection 4 (A) of the Federal 
Management Labor Relations Act, 1947, is unconstitu¬ 
tional, and, accordingly, the relief requested is beyond 
the jurisdiction of this Board. 

[2493] WHEREFORE, respondents pray that said 
complainant take nothing by its complaint and that same 
be dismissed. 

ALEXANDER H. SCHULLMAN 
Attorney for Respondents Kern 
County Farm Labor Union, 
Local 218, National Farm 
Labor Union, AFL, and Dis¬ 
tillery, Rectifying and Wine 
Workers International Union, 
Local 45, AFL 
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[2494] 

EXHIBIT A 

[To Answer of Kern County Farm Labor Union, et al.] 

EXCERPTS FROM LOS ANGELES DAILY NEWS 
Friday, May 21, 1948 

THE CHALLENGE AT ARVIN 

The shooting this week at Arvin of the Di Giorgio 
strike committee chairman is the logical outcome of a 
completely immoral situation. This situation has been in 
the making since early last October and grows out of a 
basic soil of conflict—California’s immense industrialized 
pattern of agricultural economy. 

Gov, Earl Warren rightfully and promptly has ordered 
a full investigation of the attempted assassination of 
AFL Farm Labor Union Leader James Price, shot in the 
face Reuther-fashion as he sat in a friend’s home with 
other strike committeemen. But what also needs in¬ 
vestigating is the Di Giorgio strike itself. 

Essentially the eight-months-old Di Giorgio strike is 
an organizing strike carried out by the AFL Farm Labor 
Union at one of the nation’s largest ranches. The strike 
was called October 1, 1947 when Di Giorgio officials re¬ 
fused to meet or bargain with FLU representatives. 

As months have passed wtihout settlement — as Di 
Giorgio’s management has steadfastly refused to bargain 
with the Union and has recruited strikebreakers re¬ 
place the several hundred workers who have walked out 
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—tensions and bitterness have increased. Today, as a 
result, the Di Giorgio strike probably is California's No. 
1 powder-keg. 

This is why the public outside of Kem County needs 
to be informed about the Di Giorgio strike. Every Cali¬ 
fornian has a stake in this affair. Industrial peace and 
civil justice at home are parts of the design of peace and 
justice everywhere. For peace and justice add up to the 
burning question of the hour—which is the question of 
what is going to happen to people, little people and big 
people, who are fighting each other and threatening 
[2495] the human community's survival. 

To get people to stop fighting each other in Kern 
County ought to be of as much concern as to establish 
a truce in Palestine. But people can only stop fighting 
when conflicting sides are willing to sit down together 
to compose their differences. 

The refusal of the Di Giorgio management to bargain 
with the Farm Labor Union representatives undoubtedly 
constitutes the root difficulty. 

The FLU claims a membership of 858 among Di Gior¬ 
gio employes. Representing this membership as com¬ 
prising a majority of the ranch corporation’s workers, 
union leaders demand recognition as the collective bar¬ 
gaining agents. Their beefs were—and are—varied, in¬ 
cluding complaints over wages and working conditions. 

A few months ago the Tenney Fact-Finding Com¬ 
mittee on Un-American Activities looked into the strike. 
Charges that it was “Communist-inspired” went unsub¬ 
stantiated as the result of the Tenney hearings. 
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Meanwhile the State Federation of Labor as well as 
other labor groups has come to the aid of the strikers. 
That there has been so little violence to date is a testi¬ 
monial to the restraint and good sense of A. F. of L. 
leaders generally. 

Nevertheless, as the shooting this week portends, 
bloody strife may soon be the harvest of the Di Giorgio 
ranch unless an informed California public opinion is 
brought to bear on the situation. 

This opinion can best be shaped out of pertinent ques¬ 
tions. Here are a few: 

(1) Why has Owner Joseph Di Giorgio, whose previous 
record of labor relations has been good, refused to meet 
with union representatives? 

[2496] (2) Are the Associated Farmers, Inc., as 
charged by the National Farm Labor Union, lurking in 
the background of the controversy? 

(3) Does the Kern County Farm Labor Union Local 
218 represent, as it claims, a majority of Di Giorgio em¬ 
ployes as of October 1,1947 ? 

Probably Question No. 3 is the most important. If a 
check of the company’s payrolls as of the October date 
discloses FLU Local 218 did in fact have at that time a 
majority of the corporation’s employes enrolled as bona 
fide dues-paying members, then there seems little doubt 
the union is entitled to recognition as the bargaining 
agent. 

These facts shouldn’t be difficult to check. And it is 
these facts the public should insist be corroborated to 
everyone’s satisfaction. 

Additionally, it’s time—in fact long past time—that we 
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recognized California's agricultural economy poses seri¬ 
ous social problems. Long geared — long likely to be 
geared — to the use of masses of itinerant, seasonal 
workers, this agricultural economy is a “system.” 

How this system, within the framework of free enter¬ 
prise, can be made to serve decently and fairly those who 
work within it, those who profit from it, and those who 
are dependent, as consumers, upon its continued produc¬ 
tivity, is the nub of the problem. 

The Di Giorgio strike, threatening the welfare and 
now even the lives of people, again spotlights this prob¬ 
lem. 

What are we going to do about the strike? Ignore it 
and let it gnaw at our vitals? Or use at once every re¬ 
source of social intelligence and common morality at our 
disposal to settle the affair justly? 

(Duly verified.) 

[Endorsed]: Filed August 3,1948. 


[2448] 

[Title of Board and Cause.] 

ANSWER OF INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, WARE¬ 
HOUSEMEN AND HELPERS OF AMERICA, 
LOCAL 87, AFL 

Comes now International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen, and Helpers of America, 
Local 87, AFL., and, without prejudice to its right to 
have its Motion to Sever Proceedings granted, and with- 
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out waiving any other motion by it filed or made herein, 
and pursuant to Sections 203.20, 203.21, and 203.28 of 
National Labor Relations Board Rules and Regulations, 
Series 5, hereby answers the complaint in the above-en¬ 
titled matter as follows: 

I 

Answering Paragraphs I, II, III, IV, V, VI, VII, VIII 
and IX this answering respondent alleges that it is with¬ 
out knowledge or information sufficient to form a belief as 
to the facts alleged therein, and therefore denies all of 
the allegations of said paragraphs. 

II 

Admits that Local 218, Local 87, Local 848 and Local 
45, and each of them, are labor organizations within the 
meaning of Section 2, subsection (5) of the Act, and 
answering Paragraph XI of said complaint, viz. that 
portion of the complaint beginning with the first line of 
page 4 (which said first line immediately follows the 
foregoing admitted allegation), and continuing to Para¬ 
graph XII, page 5, which said portion of said complaint 
thus herein being answered apparently is intended as 
Paragraph XI of the said complaint, referred to in 
Paragraph XII as Paragraph XI, this answering re¬ 
spondent denies all of the allegations thereof except as 
follows: 

That on or about September 1947 approximately 80% 
of a total of about 128 truck drivers employed by the Di 
Giorgio Fruit Corporation, hereinafter called Fruit Cor¬ 
poration, and/or Di Giorgio Wine Company, hereinafter 
called Wine Company, became [2449] members of Inter- 
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national Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers, Local 87, A.F.L. That on or 
about September 15,1947, Local 87 notified the said Fruit 
Corporation that said Local 87 represented a majority 
of said corporation’s truck drivers and requested that the 
said Fruit Corporation recognize said Local 87 for bar¬ 
gaining purposes, and negotiate a collective bargaining 
agreement covering the said truck drivers with respect 
to wages, hours and working conditions. That said re¬ 
quest was thereupon refused by said Fruit Corporation. 

That thereafter, on or about October 9,1947, said Local 
87 requested the United States Government, through the 
Federal Mediation and Conciliation Service, and re¬ 
quested the State of California, through the Department 
of Industrial Relations, to assign conciliators for the 
purpose of effecting a settlement of the dispute. That 
thereafter, pursuant to said request, the said Federal 
Mediation and Conciliation Service, and the said State of 
California Department of Industrial Relations, through 
conciliators appointed for such purpose, called a meet¬ 
ing of said Local 87 and of said Fruit Corporation and 
others to be held Wednesday, October 16,1947, at 2 P.M. 
at Bakersfield, California. That said Fruit Corporation’s 
representatives failed and refused to appear at said 
meeting or at any other meeting called for the purpose of 
conciliation, and that thereafter said Local 87 called a 
strike of its aforesaid truck driver members employed 
by the said Fruit Corporation and/or said Wine Com¬ 
pany, and established a picket line at the entrances to 
the property of said Fruit Corporation located at Arvin, 
California, area. That said picket line has been main- 
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tained almost continuously since said time and is now 
being maintained, and that said picket line at all times 
has been maintained, insofar as the participation of said 
Local 87 is concerned, in a peaceful and lawful manner. 

[2450] That in addition thereto said Local 87 has pub¬ 
licized the facts of its said dispute and of its strike and 
picket line to members of organized labor and to the 
public generally, and has requested that the same be 
recognized and be not passed. 

That on or about October 3,1947, one Roy Turner was 
a member of said Local 87 and employed by Turner 
Brothers, referred to by complainant in subparagraph 
(4), page 5 of the complaint; that at all times herein 
mentioned the said Turner Brothers were not parties 
to any collective bargaining agreement with said Local 
87. That on or about October 3, 1947, said Roy Turner 
crossed the said picket line of said Local 87 and was ob¬ 
served to do so by members of said Local 87. That by 
reason thereof charges were filed by members of said 
Local 87 against said Roy Turner and thereafter the said 
Roy Turner was duly notified of such charges and duly 
tried and found guilty on October 15, 1947, of said 
charges. That pursuant to said trial and verdict of 
guilty the said Roy Turner was duly fined, and that the 
said Roy Turner has at all times herein mentioned failed 
and refused, and still fails and refuses, to pay said fine, 
and has failed to appeal from the said verdict of guilty 
as provided for in the Constitution and By-Laws of the 
said Local 87 and its International, or otherwise. 

That pursuant to the provisions of the Constitution 
and by-laws of said Local Union and said International 
Union the said Roy Turner is not now and has not been 
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since October 15,1947, a member of said Local 87. That 
said Local 87, other than duly levying said fine and strik¬ 
ing the name of the said Roy Turner from the roles of 
membership from said Union for failure to pay said fine, 
has taken no action against him. That this answering 
respondent is informed and believes and therefore alleges 
that said Roy Turner has continued to be employed by 
said Turner Brothers and/or by other employers not¬ 
withstanding the loss of membership in said Local 87. 

in 

[2451] Denies all of the allegations of Paragraphs 
XII, XX and XXIV of said complaint. 

IV 

Answering Paragraphs XIII, XIV, XV, XVI, XVII, 
XVIII, XIX, XXI, XXII, XXIII, XXV, XXVI and 
XXVII, this answering respondent alleges that it is with¬ 
out knowledge or information sufficient to form a belief 
as to the facts alleged therein, and therefore denies all 
of the allegations of said paragraphs. 

As a second and further defense and answer to said 
complaint this answering respondent alleges: 

A. That the complaint fails to state a claim upon 
which relief can be granted to complainant. 

B. That the complaint fails to state a claim against 
this answering respondent upon which relief can be 
granted. 

C. That this Honorable Board lacks and has no juris¬ 
diction of the subject matter of this complaint in this: 
That the complaint is based upon the exercise by this 
respondent of its constitutional rights, and by this com- 
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plaint complainant seeks an order abridging said con¬ 
stitutional rights which order this Board has no juris¬ 
diction to render. 

D. That this Board lacks and has no jurisdiction of 
the subject matter of this action in that it lacks power 
and authority to act in the case except in denying the 
relief prayed for in the complaint. 

Wherefore, respondent prays that said complainant 
take nothing by its said complaint, and that the same be 
dismissed. 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE¬ 
HOUSEMEN AND HELPERS LOCAL 87 
By ROBERT R. SATUFFER 
Secretary Treasurer 

JAMES F. GALLIANO & 

C. PAUL PADUCK 
By JAMES F. GALLIANO 

JAMES F. GALLIANO, Legal Counsel 

(Duly verified.) 

[Endorsed]: Filed August 3,1948. 
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[3] [Title of Board and Cause.] 

TRANSCRIPT OF TESTIMONY 

Room 1101 Board of Trade Building, 

111 West Seventh Street, 

Los Angeles, California. 

Tuesday, August 3,1948 

Pursuant to notice, the above-entitled matter came on 
for hearing at 10:30 a.m. 

Before: 

A. BRUCE HUNT, Trial Examiner. 

Appearances: 

EUGENE M. PURVER AND 

JAMES V. CONSTANTINE, 

111 West Seventh Street, Los Angeles, Cali¬ 
fornia, appearing on behalf of General Counsel 
of the National Labor Relations Board 

BROBECK, PHLEGER & HARRISON, 

By: Robert E. Burns, 

111 Sutter Street, San Francisco, California, 
appearing on behalf of Di Giorgio Wine Com¬ 
pany, Di Giorgio Fruit Corporation and Italian 
Swiss Colony 

[4] JAMES F. GALLIANO, 

1419 Broadway, Oakland, California, appearing 
on behalf of International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, Local 87, AFL 
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ALEXANDER H. SCHULLMAN, 

417 South Hill Street, Los Angeles, California, 
appearing on behalf of Kern County Farm 
Labor Union, Local 218, National Farm Labor 
Union, AFL, and Distillery Rectifying and 
Wine Workers International Union, Local 45, 
AFL 

V. P. LUCAS, 

215 West Fifth Street, Los Angeles, California, 
appearing on behalf of Wholesale Delivery 
Drivers & Salesmens Union No. 848 

• •••••• 

[52] Mr. Purver: Before the ruling is had on any mo¬ 
tion, I would like permission to amend the General Coun¬ 
sel’s Complaint. I am not adducing any new facts or 
amending it in any way which will add any new facts to 
the proceedings. 

I should like to amend in the following respects: I 
hereby move in Article X of the Complaint to strike out 
the words “Section 2, Sub-section (5) of”. That is on 
page 5. 

Article XXV, after the word “Subsection” insert 
“(1)” and the word “and”. 

Mr. Lucas: What paragraph? 

Mr. Purver: XXIV. I am sorry. Article XXV, second 
line after the word “Subsection” insert “(1)” and the 
word [53] “and” thereafter. 

In Article XXVI, the second line, after the word 
“Subsection” insert “(1)” and the word “and” there¬ 
after. 
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In Article XXVII, the second line, after the word 
“Subsection” insert “(1)” and the word “and” there¬ 
after. 

• •••••• 

[55] Mr. Purver: At this time, Mr. Examiner, may I 
correct my Motion to list “(1) (A)” instead of “(1)” in 
each of [56] the four instances in which I have referred 
to 8(b), Subsection (1). 

I should like this to read 8(b), Subsection (1) (A), if 
you please, sir. 

Trial Examiner Hunt: All right, sir. 

[59] Trial Examiner Hunt: The motions to amend 
Paragraphs XXIV to XXVII, inclusive, of the complaint 
are granted. 

Now we will take up the motion to amend Paragraph 
X. I would like to have an understanding, Mr. Purver, 
of what you have in mind by a motion with respect to 
Paragraph X. 

• *••••• 

[65] Trial Examiner Hunt: All right. I will take that 
motion under advisement, and I will rule upon it later. 

• •••••• 

[168] 

Trial Examiner Hunt: All right. Now, as I stated, 
I think that Counsel have or should have a wide lattitude 
to amend their pleadings, and to take positions which 
they wish to advance, which positions may turn out to be 
sound or unsound. But on the general principle of mov¬ 
ing to broaden or restrict a pleading, according to the 
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position Counsel wishes to advance, I think lattitude 
should be granted, and accordingly I will permit that 
amendment. 


[182] 

BOBEET DI GIORGIO, 


Direct Examination 

[184] 

Q. (By Mr. Constantine) What is your occupation? 
A. I am assistant secretary and assistant treasurer of 
the Di Giorgio Fruit Corporation. 

Q. Do you have any office in the Di Giorgio Wine Com¬ 
pany? A. Yes, I am president. 

• •••••• 

[204] Q. (By Mr. Galliano) You are presently be¬ 
ginning your 1948 harvest of grapes? A. Yes. 

Q. And some of those grapes are being delivered to 
the Wine Company? A. Yes, they are. 

Q. How are they being delivered? A. The ones 
from Sierra Vista Ranch are being delivered by Turner 
Bros. The ones from Di Giorgio Farms are being de¬ 
livered by a new device, a new type of carrying vehicle 
we have just had made for us. 

Q. Is it a motor vehicle? A. It is a trailer which 
is drawn by a tractor. 

Q. Hauled by a tractor? A. Yes, hauled right 
from the field to the Winery. 
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Q. Now the drivers of Turner Bros, are not em¬ 
ployees of the Fruit Corporation or the Wine Company? 
A. No, sir. 

Q. The drivers of these tractors that haul these 
trailers— A. They are employees of Di Giorgio 
Fruit Corporation. They are our regular tractor drivers. 

Q. Where are the trailers located at the vineyard? 
A. They are located right in the vineyard, the idea 
being to save double handling. The grapes are picked 
directly from the vineyard and put in this new type of 
trailer, and [205] the tractor hauls one, two, three of 
them through the vineyard to the Winery. 

Q. Do the drivers of those tractor-trailers, we will 
call them perform any other services for the Fruit Cor¬ 
poration, other than the hauling of that? 

Mr. Constantine: If your Honor please, I think the 
cross examination is going beyond the scope of the direct, 
which was relating to commerce. 

[206] Q. Limiting ourselves to the shipment by rail, 
are the cars spotted in your property, the Di Giorgio 
Fruit property? A. For shipment of them, yes, sir. 

Q. For shipment of grapes, let’s take grapes— A. 
Yes, they are spotted alongside the packing house. It is 
a railroad right-of-way. We don’t own the right-of-way. 
[207] It is alongside of our packing house. 

Q. Who loads the railroad cars with the grapes and 
fruit that are shipped, your employees? A. Our 
packing house employees. 

Q. Would it be accurate to state that the procedure 
used is that the produce and fruit, whatever it may be, 
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is brought into the packing shed and there it is packed 
in boxes or other containers, and that work is done by 
your employees, and then when the cars come in there 
they are spotted and your employees put them in the 
railroad cars. Is that correct? A. That is correct, 
sir. 

[208] Q. By Mr. Galliano) Mr. Di Giorgio, are all of 
your packing sheds that handle your products from the 
Di Giorgio Ranch located on Di Giorgio Fruit Corpora¬ 
tion property at the Di Giorgio Ranch? A. Yes, sir. 
We only have one shed there, which is located on our 
own property. 

Q. Di Giorgio Fruit Corporation does employ truck 
drivers, does it not? A. Yes, it does. 

[209] Q. They haul your products? A. They 
haul the crops as they are harvested in the field; from 
the field to the packing house. They haul the employees 
from the central gathering point to their working area 
in the field, and then return them again at mealtime, or 
the end of the day. 

Q. Let me ask you this general question: Do any of 
your operations extend outside — I am talking of the 
operations of the Di Giorgio Farms—do they extend out¬ 
side of the farm area itself? 

• •••••* 

The Witness: No. 

Q. (By Mr. Galliano) All of the employees that Di 
Giorgio Fruit Corporation has at the Di Giorgio Farms 

work right in the farms? A. Yes, sir, that is true. 

• •••••• 
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[211] Q. (By Mr. Galliano) Who are the employees 
that load the tank cars with the wine made at the Wine 
Company? That is, are they the employees of Wine Com¬ 
pany or of Fruit Corporation? A. They are em¬ 
ployees of Wine Company. There are no Fruit Corpo¬ 
ration employees on the winery premises at all. 

[214] Q. Is each of the ranches devoted to the same 
general type of production? A. Sierra Vista is al¬ 
most entirely devoted to the production of grapes. The 
Di Giorgio Farms produce grapes and also some tree 
fruit and some vegetables. 

[219] Q. For instance, on these potatoes, what do you 
do with the potato after you dig it and before you start 
it on its journey to the Safeway? WTiat process does it 
go through in your place? 

The Witness: Potatoes are picked up in the field, 
after [220] the digger has gone by. They are placed in 
sacks and taken to the packing house. They are washed 
and graded, and loaded into sacks, and then delivered 
to the railroad car or whatever the means of transporta¬ 
tion may be. 

Q. (By Mr. Lucas) Or by truck? A. Or by truck. 

Q. You say after the digger digs them, they are put 
into sacks? A. They have to be picked up off the 
ground. 

Q. And then they are put into sacks? A. Yes. 

Q. Is that done mechanically or manually? 

A. By hand. 
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Q. Is that washing operation inside the packing plant 
—that is, the big vat—a mechanical operation ? 

A. Yes. 

Q. It goes on a belt, or something, I suppose? 

A. Yes. 

Q. Then the grading— A. Grading is done by 
hand, and the sacking is done by hand, and the sewing 
of the sack is done by hand. 

Q. When you speak of grading, is that graded as to 
size, or what? 

• *•***• 

[222] The Witness: Graded as to quality and size. 

Q. (By Mr. Lucas) That, you said, was all done by 
hand? A. Yes. 

Q. Is that true with regard to asparagus? A. 
Yes, sir. 

Q. I mean the same general— A. Same general 
process, that is correct, except they are not put in sacks; 
they are put in field boxes. 

Q. But the grading and the packing house work in¬ 
side the packing house is substantially the same? A. 
Yes. 

Q. Now, we switch over to plums. Describe briefly for 
me the process from the field to the packing house, and 
out. A. Well, the plums are picked in buckets by 
the workers on ladders. The buckets are emptied into 
field boxes, and the field boxes are transported to the 
packing house, where they are put on a moving belt. 
They are then sorted for size and [223] grade. They 
are packed by hand into crates, and they are placed in the 
railroad cars. 
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Q. The work where they are doing—the workers do¬ 
ing the sorting and grading stand by a belt, as it passes 
by? A. That is correct. 

Q. Is there a washing process before— A. No, 

not on plums. 

Q. Not on plums? A. No. 

Q. They put them into a box? A. That is cor¬ 
rect. 

Q. And then there are craters to crate the boxes? 
A. Yes; the boxes then are lidded. 

Q. They are not iced, of course? A. Then it 
moves on a gravity— 

Q. Flow? A. —flow, into a car, where it is 
loaded. 

Q. On the packing process of the asparagus, there 
is no icing done at any point before it gets into the rail¬ 
road car? Do you use ice before that? A. No, the 
car is usually ordered iced. 

Q. It is a refrigerated car they are placed in? A. 
Yes. Of course, asparagus doesn’t need much cooling be¬ 
cause it is in a cooler part of the season. 

Q. I took it, from your testimony in chief, Mr. Di 
Giorgio, [224] that your entire operation of the Fruit 
Company is a year-round proposition. Is that substanti¬ 
ally true? A. We have tried to plant our crops at the 
Di Giorgio Farms so we have as near year-round pro¬ 
duction as is possible, to spread the work load, to have 

•» 

as little seasonal work as possible. 

• •••••• 

[257] Q. (By Mr. Schullman) Mr Di Giorgio, say 
about October 1st, 1947, prior to the strike, can you tell 
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me how many employees, approximately, the Fruit Cor¬ 
poration had at Arvin Farms ? A. Between fourteen 
and fifteen hundred, to the best of my recollection. 

Q. I wonder if you can approximately break those up 
into the respective classifications, that is, truckers, 
swampers, warehouse workers, if you had any, and shed 
workers and so forth? A. I don’t believe I could 
do that for all the payroll, Mr. Schullman. I don’t have 
enough recollection of it. 

Q. If it is material, at some time in the proceeding, 
I presume we can get a copy of the payroll data! A. 
I would believe so, yes, sir. 

[258] Q. Do you know, insofar as the number is con¬ 
cerned, the majority of the workers were not truckers, 
is that correct? A. Were not? 

Q. Yes, sir. A. That is correct. 

Q. And they were not swampers? A. That is 
correct. 

Q. And they were not shed workers? A. I can 
give you the approximate percentage. I would suppose 
that 20 per cent were shed workers, perhaps 5 per cent 
were truckers and swampers, and the balance were har¬ 
vesters or field workers, irrigators. 

Trial Examiner Hunt: What is a swamper? 

The Witness: A swamper is a helper on a truck, sir. 
He helps the truck man load produce on the truck. 

• •••••• 

[259] Trial Examiner Hunt: Well, now, let’s see. He 
has given us roughly the categories of workers, one, shed 
workers, second is trucker and his helper, and third, 
are the irrigation. 
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The Witness: General field work, harvesting, depend¬ 
ing on whatever operations are on, harvesting and so on. 

[260] Trial Examiner Hunt: On the record. Mr. 
Schullman, tell me which categories of employees in the 
three categories does your client, the Farm Workers 
Union claim to represent? 

Mr. Schullman: We represent all of the employees, 
that is the field workers, shed workers, and all other 
employees, with the exception of warehousemen, if they 
have any, truckers and swampers, and of course, super¬ 
visorial and winery workers and clerks. 

[261] Trial Examiner Hunt: All right. Now, which 
workmen does your client claim to represent? 

Mr. Galliano: Truck drivers, swrampers and ware¬ 
housemen. 

Trial Examiner Hunt: Of those three categories, Mr. 
Galliano’s client claims to represent one, your client 
claims to represent two. 

Mr. Schullman: No, he represents two or three, truck 
drivers, swampers and warehousemen. 

Trial Examiner Hunt: I was treating the three par¬ 
ticular categories, including the truck drivers and 
swampers in one category, the other two categories are 
the field workers and shed wrorkers. 

Mr. Schullman: That is right. 

Mr. Galliano: That is right. 

#*••••• 

[264] Trial Examiner Hunt: Now just a moment. Will 
you gentlemen cease passing comments between your¬ 
selves and direct your statements to me. A moment ago 
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at my request, Mr. Galliano showed me a Petition and 
charge filed by his organization, and Mr. Schullman filed 
the Petition and charge in his cases at the same time. 
Now the question that I want to direct to counsel is 
whether there is agreement or disagreement among 
counsel on whether any employees of the Fruit Corpo¬ 
ration in the three categories named, warehousemen, 
swampers and truck drivers in one instance, shed work¬ 
ers in the other instance, and field workers in the third 
instance, are employees within the meaning of the Act. 
• ••••*• 

[266] Mr. Purver: It is the position of General Coun¬ 
sel’s representatives that the employees involved are not 
employees within the meaning of the Act. 

• •••••• 

[267] Trial Examiner Hunt: Don’t continue, sir. I 
was going to ask him that question myself. Is that the 
basis of your statement, that they are excluded within 
the definition of employees, because they are agricultural 
laborers? 

Mr. Constantine: Yes, sir. We take that position only 
so far as this case is concerned, if yourHonor please, I 
should like to point out, because we are getting far afield 
here between counsel. 

Trial Examiner Hunt: I can’t hear you. 

Mr. Constantine: I should like to point out that our 
position is not the nature of the employees or whether 
the respondents are labor organizations. This is a pro¬ 
ceeding under Section 8(b) of the Act, which relates to 
unfair labor practices on the part of organizations. We 
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will contend later on, and we wish to make our position 
clear at this time, Mr. Examiner, that the inquiry here 
is not the nature of the employees sought in any bargain¬ 
ing unit, but as to whether the organizations involved 
are labor organizations. 

• •••••• 

[1269] ROBERT R. STAUFFER 

*••••*• 

Direct Examination 

• • • • • • • 

Q. (By Mr. Constantine) What is your occupation, Mr. 
Stauffer! A. Secretary-treasurer of Local 87. 

# Q. They have their offices in Bakersfield, California? 
A. Yes, sir. 

Q. 1715 Union Avenue, I think is the address? 

A. That is correct. 

Q. Now, how long have you held that position in Local 
87 ? A. Approximately six months. 

• •*•••• 

[1280] Q. Now I show you a letter addressed to Roy 
Turner, 142 North Filbert, Exeter, California, December 
18, 1947. Do you recognize that as a letter of the union, 
signed by Mr. Pentzer, is that correct? A. Yes. 

Q. And you recognize that that letter appears to be in 
the same terminology as the letter to L. E. Van Ness? 

A. That is right. 

Q. Do you know of any others to whom similar letters 
were sent, besides Turner and Van Ness? Maybe you can 
help me. Henderson Duren, did he get one? A. It is 
my understanding he did. 
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Q. Beyond those three men, did anyone else receive 

* one? A. Not to my knowledge. 

• •••••• 

[1281] Q. Now, did any of the men turn up at this 
meeting held by the Board on January 5,1948? 

* A. No. 

> Q. Is that the meeting at which Roy Turner was fined? 

^ A. No. 

Q. At what meeting was he fined, do you recall ? 

A. No, I don’t offhand. 

Q. Was it sometime prior to that, that is, prior to 
January 5th, or after January 5th? A. I believe it 
' was before. 

Mr. Galliano: I was going to say I am sure there is 

* in evidence here a letter- 

Mr. Burns: I think the record will show. I had for¬ 
gotten that. 

Mr. Galliano: The Turner matter was completed long 
before this ever took place. 

Q. (By Mr. Bums) You testified, in response to ques- 

v 

tions by Mr. Constantine, that there was a two-fold pur¬ 
pose for the [1282] meeting we are discussing, is that 

* correct? A. Yes. 

: Q. One of the purposes was, according to your de- 

* scription, the reckless driving or careless driving of 
truck drivers at the winery, is that correct? A. Yes. 

w Q. Prior to that time, has your union ever fined a 

driver or taken action against a driver for reckless driv¬ 
ing? . A. Not to my knowledge. 

Q. Never has? A. Not to my knowledge. 
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Mr. Galliano: Just a moment. "VVe are going to as¬ 
sume—we are going to object to the question and ask the 
answer be stricken upon the ground it is assuming some¬ 
thing not in evidence, first, that the union was going to 
fine anybody for reckless driving. 

The testimony here is this was an investigation as to 
certain things. There isn’t anv testimonv of anv con- 
templated acts or anything of that sort. 

Trial Examiner Hunt: Go ahead. Do you have any¬ 
thing to say in response to the point made by Mr. Gal¬ 
liano? 

Mr. Burns: I don’t think it is necessary, Mr. Ex¬ 
aminer. 

Trial Examiner Hunt: I sustain it then. 

Mr. Burns: You are striking out that testimony then? 

Trial Examiner Hunt: No, sir. I haven’t struck any 
[1283] testimony. I sustain that objection. 

Mr. Burns: He had answered. 

Trial Examiner Hunt: I am sorry. 

Mr. Galliano: My motion was to strike that answer, 
as well. 

Mr. Burns: He said no, they never had. 

Trial Examiner Hunt: Read the question and answer. 

(The record was read.) 

Mr. Burns: Your ruling surprises me, Mr. Examiner. 

Trial Examiner Hunt: What did you say? 

Mr. Burns: Your ruling surprises me. I didn’t wish 
to discuss the purpose. Do you wish me to discuss the 
purpose? 

Trial Examiner Hunt: I will vacate the ruling if you 
like, and excuse the witness. 
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Mr. Burns: I don’t think it is necessary to excuse the 
witness. I think the witness probably knows what my 
purpose is. If he doesn’t, I don’t have much objection to 
his being here. 

Mr. Galliano: Is the record clear? 

Mr. Burns: He has vacated the ruling. 

Trial Examiner Hunt: I vacated the ruling. 

Mr. Burns: I am going to discuss it. The purpose is 
to show this: That it is another event, in a line or course 
of conduct by the union, of intimidation, et cetera, by rea¬ 
son of the strike at the Di Giorgio plant. 

[1284] I don’t have to expatiate on any kind of in¬ 
timidation that it was; encouragement intimidation. 

Granted that the purpose expressed of this meeting 
was as described. There were other purposes and those 
other purposes were to bring forcibly, and not with force, 
but forcefully, I should say, to the attention of these 
drivers that some sort of punitive action would be taken 
against them if they continued to go through the picket 
line, as punitive action had been taken against Roy 
Turner. 

I think it is quite material, the fact that the union had 
never prior to this time fined or disciplined or taken 
action against a driver for reckless driving, and it is 
certainly more than just a—it is very significant and 
more than just coincidence that the people called and 
the only three people called were employees of Turner 
Bros. I thought that would be obvious to the Examiner. 
That is why I didn’t pose the objection. 

Trial Examiner Hunt: Well, I understand that from 
my notes, that Roy Turner, who, I think, is the only other 
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individual to testify about one of these letters, testified 
that he did not appear pursuant to General Counsel’s 
Exhibit 4, and that he was not told why General Counsel’s 
Exhibit 4 was mailed to him. 

Now, at this point, if my recollection of the testimony 
is correct, there is no evidence that the purpose of the 
[1285] meeting mentioned in General Counsel’s Exhibit 
4 was anything other than that which the witness testi¬ 
fied. 

Mr. Bums: I think you miss my point. 

Trial Examiner Hunt: Let me finish. Perhaps you 
would like to show that the purpose was other than that 
which the witness has so far testified. 

Mr. Bums: Well, you mean at this meeting of Jan¬ 
uary 5th? That is all I am interested in here. Turner 
wasn’t at that meeting, according to this witness. 

Trial Examiner Hunt: That is right; January 5th. 
You -want to show- 

Mr. Bums: I don’t expect this witness to tell me the 
purpose is the one I think it is. I don’t expect that. I 
will stipulate almost that he won’t tell me that directly. 
I expect to get it from him. 

Trial Examiner Hunt: I will still exclude the witness 
during our discussion. 

Mr. Bums: No. I get the impression Mr. Stauffer is 
an honest man. 

Trial Examiner Hunt: Let me go ahead with the point 
I am making. Even if you could show that the intention 
of the union, Local 87, in calling a meeting on January 
5th was for the purpose of fining these individuals after 
they appeared, or otherwise- 
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Mr. Burns: Taking action. 

[1286] Trial Examiner Huntdisciplining them— 

Mr. Burns: Yes. 

Trial Examiner Hunt: —you still haven’t shown that 
any of the addressees knew the purpose of the meeting 
or had any idea what it was about, other than as stated 
in the letter. 

• •••••• 

[1287] Trial Examiner Hunt: My point is let’s as¬ 
sume that the union’s motive in calling this meeting was 
that which you would attribute to it, Mr. Burns. 

Mr. Burns: Yes, sir. 

Trial Examiner Hunt: What difference would it make 
that the union had that motive, if these individuals didn’t 
know about the motive, didn’t shown up and were not 
disciplined for their failure to show up at the meeting? 

Mr. Burns: It is all a part of the course of conduct, 
Mr. Examiner. May I ask this witness several questions 
before [1288] you make your ruling? 

Trial Examiner Hunt: Let’s see, the objection was on 
questions dealing with whether the union had fined any 
members ? 

Mr. Bums: Yes, prior to this time. 

• •••••• 

Trial Examiner Hunt: All right. I am going to with¬ 
hold my ruling and let him ask the several questions he 
has in mind. 

Q. (By Mr. Bums) Mr. Stauffer, Roy Turner was 
fined by the union, a fine levied against him, is that cor¬ 
rect? A. There was a fine assessed. 
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Q. Assessed. Notice of that decision by the Board 
was £1289] posted at the union hall? A. It was not. 

Q. Was any information given out about that by the 
union or anyone else? A. No. 

Q. Is it your testimony that no one was told about 
that except Mr. Turner? A. I wouldn’t say that, no. 
Matters like that are very difficult to keep down. We are 
not going to publicize an event such as that. 

Q. Would you say, from your knowledge and ex¬ 
perience, that the matter of the fine and the proceedings 
against Turner were a matter of common knowledge 
within the union? 

*#••••• 

The Witness: No. 

• •••••• 

[1290] Q. (By Mr. Burns) The minutes of the meet¬ 
ing of the Executive Board are open to all the members 
of the union ? A. I imagine if they would wish to see 
them, yes. 

Q. That is what I mean, on request. A. Yes. 

Q. Are those minutes posted any place in the union 
hall? A. They are not. 

Q. Are those minutes brought to the attention of the 
membership at its periodic meetings? A. They are. 

[1291] Q. Are they read to the membership? 

A. Yes. 

Q. Mr. Turner was fined at an Executive Board meet¬ 
ing, as the result of action by the Executive Board at the 
meeting, is that correct? A. Yes. 

Q. That fine and the proceedings in connection there- 
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with would be found in the minutes of the Executive 
Board meeting, for that meeting, is that correct? 

A. That is correct. 

Q. And at the following general meeting of the union, 
periodic meeting of the union membership those minutes 
would be read, is that correct? A. Yes. 

Mr. Burns: Well, I will reurge the sufficiency and 
the relevancy of the question that you reserved ruling on. 

Trial Examiner Hunt: All right. I will strike the 
answers. 

• #••••• 

[1293] Trial Examiner Hunt: Now you offer Com¬ 
pany’s Exhibit 4 for identification, is that correct, sir? 

Mr. Burns: I have no other offer. The marking is in 
such small figures in the corner I didn’t notice it. I merely 
offer Company’s Exhibit 4. 

Trial Examiner Hunt: All right, sir. What is the pur¬ 
pose of the offer? 

Mr. Burns: The purpose that I urge in connection 
with the line of questioning, to which you sustained an 
objection, is the same purpose. And in connection with 
the testimony that that letter was sent to Turner, Duren 
and Van Ness. 

Mr. Galliano: I object. 

Trial Examiner Hunt: You may make a brief state¬ 
ment of your objection, consisting of grounds. 

Mr. Galliano: I object to the receipt of the document 
on the grounds it is incompetent, irrelevant and im¬ 
material to evidence in this matter. It doesn’t tend to 
prove or disprove any of the evidence in the case, and 
upon the basis that counsel for the company has indicated 
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he would like it brought in. There has been no founda¬ 
tion laid. I don’t [1294] mean that foundation that it 
was sent to these—that particular union member by the 
union, but the circumstances surrounding it; a proper 
foundation has not been laid. 

Trial Examiner Hunt: Company’s Exhibit 4 for identi¬ 
fication is rejected. It has not been offered by the General 
Counsel as General Counsel’s Exhibit 18, and if there is 
further testimony with respect to the receipt of this let¬ 
ter or similar letters, the purpose which the union had 
in mind in sending the letter out, then I will rule upon 
a subsequent offer if it is made. 

(The document heretofore marked Company’s Ex¬ 
hibit No. 4 for identification was rejected.) 

Mr. Bums: I might make, in connection with that, a 
general offer of proof—there is no use in my question¬ 
ing the witness—that the union had never prior to the 
date of Company’s Exhibit 4 for identification fined any 
member or taken any punitive action against a member 
for reckless driving, and that the purpose of this meet¬ 
ing, or, rather, a reasonable inference may be made that 
the purpose of this meeting was to take these three mem¬ 
bers to task for going through the Di Giorgio picket line 
and encouraging or intimidating them to desist from go¬ 
ing through the Di Giorgio picket line. 

Trial Examiner Hunt: All right, sir. If there is proof 
by a witness, in support of the inference you would 
[1295] like to draw, I suggest the witness be called as 
to the offer of proof you want to make. 

Mr. Galliano: I would say this, if he can prove it— 
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Mr. Bums: I can’t prove it by somebody coming in 
and saying in the words I am saying it obviously— 
Trial Examiner Hunt: We are talking about some¬ 
thing else, Mr. Galliano. He made an offer of proof. 

Mr. Galliano: Yes. 

Trial Examiner Hunt: That prior to December 18, 
1947, no union member was fined for reckless driving. 
He makes his offer of proof because I sustained your ob¬ 
jection and struck the answers. Now it is simply a ques¬ 
tion of whether you want to object. 

Mr. Galliano: I object to the offer. 

Trial Examiner Hunt: I reject the offer. 

• •••••• 

[1299] DONALD CARL MOSER, 

• •••••• 

Direct Examination 

#•••••• 

[1306] Q. On or about April 29th of this year, did 
you receive a shipment of potatoes from the Di Giorgio 

Fruit Corporation at your warehouse? J). Yes. 

• •••••• 

[1307] A. On that particular evening I was called to 
the gate by one of our guards, who told me there was a 
gentleman [1308] there to see me. So when I got out 
there Mr. A1 Haxton introduced me and presented me 
with one of his cards, stating he was a representative 
of the National Farm Labor Union. 

• • • • • • • 
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[1329] Examination 

• •••••• 

[1332] Mr. Burns: Mr. Examiner, I would like to offer 
the card. I believe it is stipulated that Mr. Al Haxton 
■was there, but if I may offer the card I would like to, 
and I so offer it. 

Trial Examiner Hunt: All right. 

Mr. Schullman: We will stipulate that Mr. Al Haxton 
was a temporary employee and a business representative 
of the National Farm Labor Union, who was for a short 
period of time loaned to the Kem County Farm Labor 
Union 218 in this matter. 

Mr. Constantine: At that particular time he was being 
loaned to 218? 

Mr. Schullman: Yes. If the purpose is to make sure, 
they are trying to indicate that Mr. Haxton was there in 
the official capacity for Local 218, we will stipulate he 
was there following the product for 218. 

Mr. Constantine: There is no stipulation as to the 
words ‘‘following the product.” 

Trial Examiner Hunt: Well, you will stipulate he was 
there for Local 218? 

[1333] Mr. Schullman: That is right. 

Trial Examiner Hunt: That is agreeable with you? 

Mr. Burns: I would also like to read it into the record. 

Trial Examiner Hunt: You may have it marked and 
have it received as an exhibit. 

Mr. Burns: All right, sir. 

Trial Examiner Hunt: Let’s mark this as Companies’ 
Exhibit 
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Trial Examiner Hunt: This will be marked as Com¬ 
panies’ Exhibit No. 5. 

(Thereupon the document above referred to was 
marked Companies’ Exhibit No. 5 for identifica¬ 
tion.) 

[1334] Trial Examiner Hunt: And there is no objec¬ 
tion? 

Mr. Schullman: No objection. 

Trial Examiner Hunt: Companies’ Exhibit 5 for iden¬ 
tification is received in evidence. 

(The document heretofore marked Companies’ Ex¬ 
hibit No. 5 for identification was received in 
evidence.) 

• *•••*• 

[1403] Trial Examiner Hunt: Are counsel in agree¬ 
ment on which union was picketing at the times described 

bv the witness? 

* 

Mr. Burns: Yes. 

Mr. Constantine: Yes, I think so. 

Mr. Lucas: Yes; 218. 

Mr. Constantine: I think we stipulated to that at the 
beginning, 218. 

Mr. Schullman: We will stipulate that Local 218 was 
picketing the product at the Easwest-Safeway premises. 
Trial Examiner Hunt: And only Local 218? 

Mr. Schullman: That is right. And peacefully picket¬ 
ing. 

Mr. Constantine: It is not stipulated to the peaceful. 
Mr. Schullman: There is no testimony to the contrary. 
Trial Examiner Hunt: You are in agreement it was 
only one union? 
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Mr. Constantine: I wish to show notwithstanding the 
stipulation, a connection between Local 218 and the Na¬ 
tional Farm Labor Union. I don’t want the stipulation 
to preclude any evidence of the interest of the National 
Farm Labor Union in the picket line. 

Mr. Burns: That was the purpose of my offer of Mr. 
Haxton’s card, Mr. Examiner, one of them. 

[1404] Mr. Schullman: There is an international rep¬ 
resentative who was loaned to a local and that was the 
only purpose for its offer. 

Mr. Burns: That is argumentative. 

Mr. Schullman: The stipulation went to the fact he 
was a representative being loaned to Local 218. 

Mr. Constantine: That is correct. That is the stipula¬ 
tion, Mr. Examiner. However, I don’t want to be pre¬ 
cluded from introducing evidence through other wit¬ 
nesses as to Mr. Haxton’s connection with the National 
Farm Labor Union, and the National Farm Labor Un¬ 
ion’s connection with the picketing. 

[1406] Trial Examiner Hunt: How did this come up 
before I started looking over the pleadings! 

Mr. Constantine: There is a stipulation to the effect 

Local 218 was picketing at Safeway; we agreed with it. 

• •••••• 

[1510] HENRY E. HASIWAR, 

• •••••• 

Direct Examination 

• •••••• 

Trial Examiner Hunt: State your name and address, 
please. 
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The Witness: Henry E. Hasiwar. 

Trial Examiner Hunt: Spell your last name. 

The Witness. H-a-s-i-w-a-r. 1715 Union Avenue, Bak¬ 
ersfield. 

[1511] Q. (By Mr. Constantine) What is your oc¬ 
cupation, Mr. Hasiwar? A. Western representative 
for the National Farm Labor Union, A.F.L. 

Q. Where are you stationed at the present time? 
A. In Bakersfield. 

Q. How long have you been stationed in Bakersfield? 
A. Oh, since about September 25th. I am not only con¬ 
fined to Bakersfield, however; I move up the entire 
valley. 

Q. What are your duties as western representative? 
A. To assist in the organization of local unions affiliated 
with National Farm Labor Union. 

Q. Do you have any other duties besides that? A. 
I am a member of the national executive board of the 
union. 

Q. Do you have any duties in connection with the 
strike activities at the Di Giorgio Wine Company and 
the Di Giorgio Fruit Company of Local 218? A. 
Yes. I assist the local union, the Kern County Farm 
Labor Union in their affairs, in running the strike, and 
in whatever questions may come up. 

Q. Do you have any duties in connection with the 
picketing of Local 218, in connection with that strike? 
A. Insofar as I work with the local union. 

Q. Now, the National Farm Labor Union is organized 
for [1512] what purpose, do you know? A. It is or¬ 
ganized to bring to an entire new field the principles of 
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trade union organization. There are some three to four 
million people who are engaged as agriculture workers, 
farm workers, wage laborers on fields and ranches, and 
our mission is to organize these people into the trade 
union movement and to help them better their conditions. 

Q. Among your agriculture workers do you include 
persons working as packers and canners for cooperatives 
or for other businesses engaged exclusively in canning 
or packing? A. We have organization among some 
packing sheds, packing shed workers, and green fruit 
sheds in some areas. 

If I may elaborate for a moment, in the Exeter area, 
among shipping sheds in that area, green fruit sheds 
which come under the jurisdiction of the Board, we have 
chartered a separate local for those activities. How¬ 
ever, we take nobody in that cans. Our organization has 
no membership in the canning industry. 

, Q. Your organization does have packers who come 
under the jurisdiction of the Board? A. Where the 
Board has jurisdiction over such sheds that are not con¬ 
sidered agriculture. 

Q. That is with respect to the National Farm Labor 
Union? A. With respect to a local of the National 
Farm Labor Union. 

• •••••• 

[1513] Q. (By Mr. Constantine) Has the National 
Farm Labor Union filed the documents required by Sec¬ 
tion 9 of the National Labor Relations Act? Are you 
familiar with that section? A. Yes. That is the sec¬ 
tion on the non-commie affidavits. 
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Q. And financial reports. [1514] A. And finan¬ 
cial reports. We have for the particular reason of clear¬ 
ing ourselves of various communists charges that have 
been preferred against us from time to time. 

Our national union is fundamentally and overwhelm¬ 
ingly composed of field workers, agriculture workers. 

Q. As you say, it does include packers who are em¬ 
ployees of the packing companies? A. Very small 
group that are separately chartered. 

Q. They are chartered by the National Farm Labor 
Union? A. Yes. 

Q. Now, have you got the constitution of the National 
Farm Labor Union here, Mr. Hasiwar? A. I gave 
it to you. I believe I also sent you a sample copy of the 
bylaws for the union locals. If you don’t have it, I can 
give you this copy too (indicating). I sent you a national 
at the time we were filing—I gave Serot a copy of it. 

• •••••• 

Mr. Constantine: I am going to offer it. May I have 
it marked for identification, the constitution of the Na¬ 
tional Farm Labor Union, A.F.L. 

(Thereupon the document above referred to was 
marked General Counsel’s Exhibit No. 20 for 
identification.) 

[1515] Mr. Constantine: I now offer General Coun¬ 
sel’s Exhibit 20, which has been marked for identifica¬ 
tion. 

Mr. Schullman: I object to that offer, if the conten¬ 
tion of thej Government counsel is to try to establish by 
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that that Local 218 is a labor organization within the 
meaning of the Act, for the reason that—and it is a 
good time to pause for a second. I think Government 
counsel had better take a position and both the Examiner 
and the Board had better take a position with reference 
to Local 218. I will stipulate now, if the Board wants 
us to—that is the reason for our appeal—if they will 
recognize Local 218 as employees under the Act we will 
be happy to stipulate. We are entitled to have our un¬ 
fair labor practices processed. 

Trial Examiner Hunt: What you are doing now is 
coming to matters in my mind when I asked counsel 
several minutes ago to give us a statement here. 

Mr. Schullman: He didn’t give us a statement. Either 
they are fish or flesh. I will accept either one. It makes 
no difference to our case. 

• •••••• 

[1516] Trial Examiner Hunt: Local 218 admits as 
members what individuals? 

The Witness: Admits as members agriculture 
workers. 

Trial Examiner Hunt: Any particular locality? 

The Witness: Yes, the Di Giorgio Ranch. 

Trial Examiner Hunt: Was it set up to organize the 
Di Giorgio Ranch? 

The Witness: It was set up as the local in the area, 
originally composed of people who were working for Di 
Giorgio. And the local showed progress, rather rapid 
progress in the direction of organizing the Di Giorgio 
Ranch. So, therefore, today that local is composed of all 
Di Giorgio strikers. 

• •••••• 
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And all the members of the executive board of that 
local union are employees of the Di Giorgio Corporation. 
[1517] Trial Examiner Hunt: Fruit Corporation. 

The Witness: Fruit Corporation. 

• •••••• 

[1523] Mr. Constantine: I had intended to amend the 
complaint after hearing Mr. Hasiwar’s testimony, Mr. 
Examiner. But in view of the fact I have stated General 
Counsel’s position, I would like to amend it at this time 
by alleging in substance, [1524] in Paragraph X of the 
Complaint that the National Farm Labor Union, A.F.L. 
is a labor organization within the meaning of the Act 
and that Local 218 at all times material was the agent 

and is the agent of the National Farm Labor Union. 

• •••••• 

[1529] Trial Examiner Hunt: I will withhold the rul¬ 
ing on the motion to amend the Complaint. 

I will hear the rest of your evidence on it. Now, we 
still have General Counsel’s Exhibit No. 20 for identifica¬ 
tion, the constitution of the National Farm Labor Union, 
and I receive that document in evidence. 

[1530] Mr. Schullman: You have our objection on 
that? 

Trial Examiner Hunt: Oh, yes. You have your auto¬ 
matic exception. 

(The document heretofore marked General Coun¬ 
sel’s Exhibit No. 20 for identification was re¬ 
ceived in evidence.) 

Q. (By Mr. Constantine) Have you stated, Mr. Hasi- 
war, all the duties you have with respect to the activities 
of Local 218 as to the strike and the picketing? 
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A. I believe I have. 

Q. I should like to show you your testimony, page 183, 
of the hearing at Fresno, and ask you to read lines 8 to 
18, and ask if that helps refresh your recollection as to 
what other duties you have with respect to the strike and 
picketing. A. Here (indicating)? 

Q. Yes. A. (Witness complies.) Yes, that re¬ 
freshes my mind. 

• •••••• 

[1531] Q. (By Mr. Constantine) Were these questions 
asked of you and did you give the following answers in 
the hearing at Fresno? I am on page 183, lines 9 to 18: 
“The Court: Of the National Union. As a repre¬ 
sentative of the National Union you are in charge of 
the activities of the local union while it is on strike? 
“The Witness: Yes. 

“The Court: That is to say, have you supplanted 
the local officers? 

“The Witness: No. 

“The Court: Do they respond to your direction 
and control? 

“The Witness: Yes.” 

[1532] Were those questions asked of you and did you 
give those answers? A. Yes. 

Mr. Schullman: You may explain now, if you so de¬ 
sire. 

The Witness: May I explain ? 

Trial Examiner Hunt: Go ahead. 

• • * • * • • 

The Witness: My purpose in the strike was to assist 
the local unions. Here were a group of people, the first 
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time they were ever in an organization. They themselves 
had made a decision as to whether they would go out on 
• strike or not. 

They elected their own officers. I was actually sent in 
or loaned to them by our national office, to give them the 
benefit of whatever experience I had from previous years, 
that I had had in labor movement, to assist them in work¬ 
ing out their problems. 

When I answered that question that was put to me I 
[1533] assumed from my answer to that question that it 
would be thought that these people responded because 
I had some particular experience and on that they relied. 
However, in minutes—we have strike committee meet¬ 
ings—I have been overruled on some of those questions. 

The implications of that testimony is that this organ¬ 
ization is under some sort of supervision by me, and that 
is not so. That is the implication that I didn’t want to 
give in that testimony. 

Q. (By Mr. Constantine) Are the strike activities un¬ 
der your supervision? A. That is a legal question. 

• — ». 

If I answer it yes, it would be so. If I answered it no, 
it would also be true. 

They may only have been under supervision, insofar 
as when I gave people information or when we worked 
out a program, and I assisted them in working out the 
program. Whatever information I gave them, they gen¬ 
erally responded to it 

But it was not under my supervision, insofar as I 
could remove any particular office, and I believe that is 
generally what is meant by “supervision.” 
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Q. Did you at any time direct any pickets to go on 
duty at any place, whether at the Di Giorgio Wine Com¬ 
pany, the Di Giorgio Fruit Corporation, Safeway, Swift • 
or anywhere else? [1534] A. I don’t know whether 
I said it in Fresno or not; I believe I did- We had a 
policy, a program that we worked out in our committee 
that the pickets were to follow the products, where prod¬ 
ucts originated on a Di Giorgio Ranch and went through 
those picket lines, and if they were to be disposed of in 
the State of California. That was our program and 
policy. 

Q. You understand my question? Did you ever per¬ 
sonally direct any pickets to go on any picket line or did 
you direct anyone in charge of pickets to go on any picket 
line? A. I did, and many pickets went out and 
picketed. 

Q. Where did you direct pickets to go, as you recall? 

A. I was on the picket line, Mr. Constantine. I would 
be consulted on the question. I would say we were picket¬ 
ing—we were shifting pickets around the ranch contin¬ 
ually. 

Q. Who directed the pickets to go to Italian Swiss 
Colony? A. I may have directed that 

Q. All right. A. But again it was part of our 
program. 

Q. Who directed the pickets to follow— A. Iam 

not sure. 

Q. —to follow the truck to Safeway ? 

[1535] A. I believe those boys took off of themselves. 

Q. Did you at any time direct any of the pickets or 
anyone in charge of the pickets to follow any trucks of 
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Di Giorgio so as to follow them to their ultimate destina¬ 
tion? A. That was the program. 

Q. Did you ever direct any pickets to follow any 
trucks? A. I would say so. I said I had directed 
pickets and probably it was trucks; probably trucks were 
involved, wine cars may have been involved. There are a 
great deal of activities in a strike situation, Mr. Con¬ 
stantine. 

You may be directing one phase of it and there may be 
other phases that go on automatically. 

Q. When you talk about “our program and our picket¬ 
ing” whom do you refer to? A. I am talking about 
the program of the strikers, worked out conjointly with 
me. 

Q. With you? ,A. Yes. 

Q. Now, at the time you testified in Fresno, I believe 
the only constitution of Local 218 was the constitution 
of the national, is that correct, Mr. Hasiwar? 

A. Not entirely. I believe I said—I am not sure— 
that the national union had sample sets of local bylaws. 
I just gave you a sample set, which is a couple of years 
[1536] old and within the national constitution thereof. 
It contains instructions for local union bylaws. 

We are, however, Kern County Farm Labor Union, 
however, is expanding its bylaws to become a little more 
inclusive than the ones I gave you. 

Q. I am merely asking you what the situation was at 
the Fresno hearing. 

A. Primarily at that time, but I did not give all the 
accurate information at that time. 



66 


Di Giorgio Fruit Corp., et al. 


Q. You did not give all the accurate information at 
the Fresno hearing? 

A. Just something that slipped my mind. 

[1539] Q. (By Mr. Constantine) At the time of the 
hearing in Fresno, did Local 218 have any constitution 
under which it operated? A. It did not have its own 
separate constitution. All local unions have constitutions 
that are sample sets of by-laws the National Union hands 
down. I just gave you one of those before. 

Q. It did not have its own constitution, is that cor¬ 
rect? A. Correct. It did have a constitution, how¬ 
ever. 

Q. What is that constitution it had at the time of the 
hearing in Fresno? A. I gave it to you before. 

Q. Was it the constitution of the National? 

A. It is a constitution that is given out by the Na¬ 
tional office, to give to these people when they begin their 
local unions. 

The reason why we do that is because our people do 
not have very much experience as far as setting up by¬ 
laws and so on are concerned. We give them a sample 
to go by, so they can then create a structure for them¬ 
selves that they can function under. 

Q. I will now ask you if at the hearing in Fresno 
these questions were asked you and you gave these an¬ 
swers : 

“Q. Ever since then, ever since it has been in 
[1540] existence—” 

It being Local 218— 
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“—and up until today it is governed by the pro¬ 
cedures and follows the constitution of the National 
Farm Labor Union, is that correct?” 

A. Correct. 

“A. Correct.” 

A. All our local unions function under that. I under¬ 
stood that question to mean this:— 

Q. I will come to the next question. A. —to mean 
much different than what you imply. 

Q. Just a minute, Mr. Witness. 

“Q. That is the only set of laws or regulations 
of any kind which governs the activity of Local 218? 
“A. Correct.” 

Was that question asked you and did you give that 
answer? A. I gave that answer— 

Trial Examiner Hunt: You may answer it and then 
clarify it, if you wish. Answer it yes or no. 

The Witness: Yes. 

Trial Examiner Hunt: Go ahead and give your ex¬ 
planation. 

The Witness: The reason I answered the question 
“Correct” is that all local unions function under the Na¬ 
tional Constitution. It is true that the entire labor move¬ 
ment, the primary system of by-laws is the by-laws of the 
International [1541] Union. 

Our local is governed primarily by the laws of the In¬ 
ternational Constitution, in the same way we have our 
own particular federal and state structure. That is the 
manner in which I interpreted that question, as asked of 


me. 
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Q. (By Mr. Constantine) Has the situation with re¬ 
spect to a constitution and by-laws of Local 218 changed 
at all since you answered those questions in Federal 
Court in Fresno ? 

A. Well, the processes are still going on. There has 
been some change. We have a—we had a by-law com¬ 
mittee for some time now that is setting up a more com¬ 
plete and comprehensive set of by-laws than the one the 
National Union supplied for the use of local unions. 

Q. That has not yet been adopted, so far as you know? 

A. No. Not as yet, because they are not completed. 

Q. So the situation today is that the same by-laws and 
constitution which covered the local at the time you testi¬ 
fied in Fresno is the same set of by-laws and constitution 
which governs Local 218 today? 

A. Yes, except there is more progress being made in 
that direction. 

Q. Irrespective of whether you have any members or 
not, Local 218 allows in its membership persons engaged 
as packers in packing sheds of companies engaged ex¬ 
clusively [1542] in packing? A. No, it does not. 

• •••••• 

Q. (By Mr. Constantine) I will show you page 184. Were 
these questions asked of you and these answers given in 
the hearing in Fresno: 

“Q. Does the union admit to membership—I am 
speaking now of the National Union—does the union 
admit to membership persons employed as packers 
or shippers in sheds operated by cooperative asso¬ 
ciations? 


“A. Yes. 
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“Q. Does it admit to membership persons em¬ 
ployed as packers or shippers by packing companies 
engaged solely in packing agricultural commodities? 

“A. Yes.” 

Mr. Schullman: Pardon me. Will you read on that 
same [1543] page, Mr. Examiner, where I said, “Are you 
talking about the National now?” 

And Mr. Serot said, “Yes.” 

And I said, “You are not talking about the local?” 

And Mr. Serot said, “No.” 

[1544] Q. (By Mr. Constantine) Page 187, commenc¬ 
ing at line 2,1 will ask you if these questions were asked 
you and these answers given by you: 

“Q. Mr. Hasiwar, is it correct that the various 
locals affiliated with the National Farm Labor Un¬ 
ion are governed by the Constitution of the Na¬ 
tional Farm Labor Union? 

“A. Yes. 

“Q. And the locals admitted to membership the 
same type of employees? 

“A. I don’t quite understand your question. 

“Q. Well, do the locals which are affiliated with 
the National Farm Labor Union admit to member¬ 
ship persons employed by companies engaged ex¬ 
clusively in packing agricultural commodities and 
which do not themselves grow any? 

“A. Yes.” 

• •••••• 
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[1545] Q. (By Mr. Constantine) Were all the ques¬ 
tions which I just asked you from pages 184 to 187, and 
the answers given asked of you and did you give those 
at the hearing at Fresno. A. I gave those at the 
hearing in Fresno, but it is incomplete. 

Q. Was it true? A. The questions are, particu¬ 
larly. 

[1546] Q. (By Mr. Constantine) Was this question 
asked of you and this answer returned—page 190 at the 
bottom—line 21 on: 

“Q. So that Local 218 as it exists today is just 
a local similar to the local of any organization, is 
that correct? 

“A. Correct. 

“Q. Does that local have its own separate con¬ 
stitution as distinguished from the constitution 
[1547] of the National Farm Labor Union? 

“A. Not as yet. We are working on it.” 

Do you recall -whether those questions were asked and 
those answers given? A. May I see this? 

Q. Yes, sir. A. When I spoke of similarity I only 
meant it insofar as structure was concerned. So far as 
composition of -workers is concerned, in terms of packing 
sheds that are under Board jurisdiction and agriculture 
workers, we create a division there. We charter sepa¬ 
rately there. 

Mr. Contantine: I still want to ask the witness if 
these questions were asked and those answers given. 

The Witness: Yes, sir. 

[1548] Q. (By Mr. Constantine) Were they true? 
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A. True as far as the interpretation I gave to the 
question. 

*•••••• 

Q. (By Mr. Constantine) Do all locals admit into mem¬ 
bership persons employed as packers in sheds, the em¬ 
ployers of which are engaged exclusively in packing? 

A. All locals do not. 

Q. The locals which operate under the National Con¬ 
stitution, [1549] that have no constitution of their own, 
admit into membership the persons I have just described? 

• *•*••• 

The Witness: All locals have constitutions. 

Q. (By Mr. Constantine) I am talking about constitu¬ 
tions. A. You said have no constitutions. 

Q. I will withdraw that. Locals which have a con¬ 
stitution, which is the same as the National, and have 
not adopted any for themselves, other than the National 
Constitution— 

• ••••»• 

[1550] Q. (By Mr. Constantine) Now, on what basis 
is Local 218 organized on a geographical basis or on some 
other basis? A. It is organized on the basis of the 
Di Giorgio Ranch. You might call it an industrial basis, 
a farm basis. 

Q. It is not organized to cover Kern County, Cali¬ 
fornia? A. No. 

Q. Then Local 218 is not organized on a county basis ? 
A. Well, it is not, in fact, organized on a county basis. 
Q. What was its purpose when it was organized, was 
its purpose to be organized on a county basis ? 
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A. As I stated in a previous answer, when it was first 
set [1551] up the people who joined it in Kern County 
were the workers on the Di Giorgio Ranch. 

Q. I understand that. A. Ever since then that 
became the organization for Local 218. It hasn’t ex¬ 
tended beyond that. 

Q. That is, its present membership? A. Correct. 

Q. But does it admit to membership persons who are 
agriculture workers, not working for Di Giorgio? 

A. No. 

• •••••• 

[1552] Q. (By Mr. Constantine) Are the locals of the 
National Farm Labor Union generally organized on a 
county basis? A. No. 

Q. Are they generally organized on a geographical 
basis ? A. Some might be. 

• •••••• 

Q. (By Mr. Constantine) Has Local 218 any officers? 

A. Yes. 

Q. When were they elected? A. They were first 
elected in the months of July or August. Since then there 
has been another election, last January. 

Trial Examiner Hunt: You mean July— 

The Witness: July or August of last year, ’47. 

Q. (By Mr. Constantine) You know Al Haxton? 

[1553] A. Yes. 

Q. Was he under your supervision or direction in con¬ 
nection with the strike and picketing connected with the 
strike? A. He was functioning as an organizer for 
our union, and he was loaned by the National office to the 
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Kern County Farm Labor Union, June 18th, to help run 
their strike. 

Q. As an organizer, what was his connection with 
you? A. I don’t understand the question. 

Q. All right. What was his relation to you in the 
strike setup and in the picketing setup? 

A. He worked with me. 

Q. Did he work for you? A. He worked for the 
National office. 

Q. I see. 

• •••••• 

Q. (By Mr. Constantine) Now, at some time, Mr. 
Hasiwar, did you attend any meetings of the Joint Coun¬ 
cil of Teamsters for any jurisdiction of California? 

A. I don’t understand your question. 

Q. Now, you know what the Joint Council is of the 
Teamsters? A. Yes. 

Q. Did you ever attend any of their meetings ? 

[1554] A. Yes. 

Q. In connection with the strike at Di Giorgio? 

A. Yes. 

Q. Do you remember whether you attended the Joint 
Council for Southern California? A. I don’t know 
whether that is the name of the District Council. I don’t 
know if such a District Council exists. 

• •••••• 

Mr. Constantine: What is the name of it, Mr. Lucas? 
Mr. Lucas: There is a Joint Council of Teamsters 
right here in Los Angeles. I will tell you that much. 

• • • • • • • 
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[1555] Q. (By Mr. Constantine) Did you speak at 
that meeting? A. Yes. 

Q. About when was it? A. Oh, I believe around 
—it might have been in December; I don’t know. Decem¬ 
ber or January, February or March; I spoke at a lot of 
meetings. 

Q. At the time did you speak relating to the Di Gior¬ 
gio strike? A. Yes. 

Q. And briefly, will you state what you said at that 
meeting? 

• •••••• 

[1557] The Witness: I can’t remember the exact 
words, what I said. I spoke there as I did at any other 
union meetings, and at many Central Labor Council 
meetings, using the same pitch basically, and that was 
we had a lot of people out on strike, some eleven hun¬ 
dred of them. They needed food and clothing, so we 
could maintain a strike. 

We had to get rent money for them. We appealed to 
the labor movement in this state, as in other states, for 
support so that we could run the strike. 

Q. Did you appeal to them at all to place the products 
of Di Giorgio on any unfair list? A. During the 
course of talk something may have—we asked for gen¬ 
eral support. Di Giorgio products were put on the un¬ 
fair list—not by us, by the Kern County Central Labor 
Council. 

Q. Do you recall whether in these meetings you asked 
the Joint Council to brand the Di Giorgio products as 
hot cargo? A. No. 
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[1559] Q. Did you talk to any other Joint Councils 
of the Teamsters, other than that in Los Angeles f [1560] 
A. San Francisco Joint Council. 

Q. Did you there also mention hot cargo with respect 
to the Di Giorgio products? A. No. I specifically 
remembered the purposes why I went there and that was 
to make a financial appeal. 

[1561] Q. Was it upon your request or suggestion 
that Kern County Trades Council placed the Di Giorgio 
products upon the unfair list? A. No. 

Q. Was it upon the request or suggestion of any 
officer of Local 218 that Di Giorgio products were placed 
upon any unfair list in the State of California? A. 
No. 

Q. Do you know how they got on that unfair list? 

• •••••• 

[1562] The Witness: That is not at all a simple ques¬ 
tion. It needs an explanation. 

Q. (By Mr. Constantine) All right. Go ahead and 
give your explanation. A. The Central Labor Coun¬ 
cil are composed of unions affiliated with them on a 
countywide basis. Obviously, some member of some union 
made the motion if such Council put the product on the 
unfair list—I don’t know, any member could. We are in 
the labor movement and such support comes from other 
unions, whether you ask for it or not. 

Q. Now, has Local 218 complied with the filing re¬ 
quirements of Section 9 of the National Labor Relations 
Act, as amended? 

• •••••• 

[1563] The Witness: Yes. 
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Q. (By Mr. Constantine) Do you know who was the 
person who filed those financial reports and non-Com- 
munist affidavits [1564] with the proper authorities? 
A. Our Secretary-Treasurer made out all the informa¬ 
tion and then gave it to me, and we sent it in. 

Q. You sent it in, Mr. Hasiwar? A. Yes. 

• •••••• 

[1570] Q. (By Mr. Burns) Mr. Hasiwar, does your 
union have a local in Tulare County? A. Which do 
you mean, what union do you mean? 

Q. Your National Farm Labor Union, do you have a 
local in Tulare County? A. I get a little confused. 

Q. Do you belong to other unions? A. No, but 
your connection, supposedly being an agent— 

Q. I should have announced to you I was going to an¬ 
other subject. Do you have a local in Tulare County? 

A. Yes, we have one there. 

Q. Is that called Tulare County Farm Labor Union 
No. 219? A. Yes. 

Q. I will ask you whether or not that local admits to 
[1571] membership packing shed workers. A. Yes, 
packing shed workers, exclusively. 

Q. That local also admits agricultural workers simi¬ 
lar to agriculture workers on Di Giorgio Farms? 

A. No, it does not 

Q. All right. Page 188, line 15, of the testimony in 
Federal Court: 

“Q. Does this Tulare County Local admit to 
membership persons working on farms or engaged 
in agricultural activities? 

“A. The Tulare County Farm Labor Union No. 
219 is composed of various autonomous chapters. 
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The Exeter chapter admits only packing shed work¬ 
ers. The Farmersville Local admits only agricultural 
workers. At the moment those two chapters are the 
component of the Tulare Farm Labor Union Local 
219.” 

Mr. Schullman: There is nothing inconsistent there. 

Q. (By Mr. Bums) I will ask you whether or not you 
gave that testimony. A. Yes. 

Q. And that is true? A. We call the organization 
in Exeter the Tulare County Local. 

Q. I understand that. It is true, this testimony you 

gave in the Federal Court? [1572] A. Yes. 

• •••••• 

[1573] Mr. Bums: It wasn’t incomplete. I only asked 
him whether the Tulare County Farm Labor Union ad¬ 
mitted both agriculture workers and shed workers. He 
says, no. Here he says yes (indicating). 

I gave it its proper name and all that. If you want to 
quibble and call it a District Council or something else,— 
I said I will read the rest of this in here. I am not trying 
to hide anything. 

“I may add this, however, that we conceived of the 
County organization as more or less a District Coun¬ 
cil for the chapters, and we call it a local union 
purely for simplicity’s sake. But these chapters 
function in much the same way as local unions do 
in any of the international unions affiliated with the 
American Federation of Labor.” 

That is the rest of the answer. 

• •••••• 
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[1574] Q. (By Mr. Bums) You were familiar with the 
pickets at Italian Swiss Colony, were you not, Mr. Hasi- 
war? I say, “familiar”. You knew they were up there? 

A. Yes. 

Q. Did you go up there with them the first time in 
February? A. No. 

Q. The second time? [1575] A. No. 

Q. Were you up there at all during the picketing of 
Italian Swiss Colony during February and March of this 
year? A. I believe the second time I was for a while. 
I was around that entire area of Fresno and Tulare 
County. 

Q. Did you go to the picket line or in the vicinity of 
the picket line of the Italian Swiss Colony plant? 

A. One Sunday I was in the vicinity of the picket line. 
However, there was nobody working in the plant, for the 
plant didn’t work on Sundays, anyway. 

Q. You were in the vicinity of the picket line on that 
day? A. Yes, I went up there to see how the pickets 
were faring. 

Q. In order that my mind will be clear on it, you 
stated that Mr. Haxton—you knew that Mr. Haxton was 
going down to Safeway before he went? 

Mr. Schullman: He didn’t say that 

Mr. Bums: On April 29,1948. I will ask him. 

Q. (By Mr. Bums) Did you know before Mr. Haxton 
went down to Safeway on April 29th this year he was 
going? A. I am not sure. 

Q. When did you arrive to take over your present 
duties, that is, when did you arrive in California to take 
over your present duties? A. When did I arrive— 
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Q. All right. When did you arrive? 

[1576] A. I guess it was the end of last February, 
’47; 1947. 

Q. February 1947? A. Yes. 

Q. (By Mr. Burns) At that time you were employed 
in the position you have described and were paid by the 
National Farm Labor Union, is that correct? 

A. Yes. 

Q. You have been compensated by the National Farm 
Labor Union ever since? A. Yes. 

Q. Local 218 wasn’t organized until after you had 
been in California for some five or six months, is that 
right? 

A. About three or four months, yes. 

Q. You organized the local, did you not ? 

A. I helped to organize it. 

Q. Your purpose in coming out here was to organize 
such local, is that right? A. As I stated before, to 
assist other agriculture workers to create local unions. 

Q. Are there other farms employing agriculture 
workers in Kern County, other than Di Giorgio? 

[1577] A. I suppose so. 

Q. There are, aren’t there? A. Yes. 

• •••••• 

[1605] Trial Examiner Hunt: On the record. Now, 
there are a couple of minor matters to be taken care of 
during the recess, such as to ascertain where we will re¬ 
convene and that sort of thing. There are only two things 
left, according to my notes here, to rule on the motion 
yesterday to amend Paragraph 10 of the Complaint, and 
the second one, to fix the time of the recess. 
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£1606] Trial Examiner Hunt: The motion to amend 
Paragraph 10 of the Complaint is granted. Then we turn 
to the recess. We have had considerable discussion about 
that off the record and to some extent on the record. I 
think it is all right for me to try to state the— 

Mr. Schullman: Before we go into that, may I ask that 
the amendment be written into the record? I think it 
was just very general yesterday. Because it is going to 
be material matter in this case, I would like now at the 
point where you granted it, to read the amendment as it 
is going to read. 

• •••••• 

[1609] Trial Examiner Hunt: On the record. 

Mr. Constantine, make your motion now with the 
language in which you want the entire Paragraph 10 to 
read. 

Mr. Constantine: Strike out everything of Paragraph 
10 and substitute therefor the following: “Local 218, 
Local 87, Local 848, Local 45, and National Farm Labor 
Union, (A.F.ofL.), and each of them, are labor organ¬ 
izations within the meaning of the Act. At all times 
material herein Local 218 was the agent of National 
Farm Labor Union, and acted as such.” 

Trial Examiner Hunt: All right. The record may show 
that during the last off the record discussion, while we 
were trying to frame the language of this amendment, 
Mr. Schullman stated a belief that from various legal 
standpoints the motion should not be granted. 

Mr. Schullman is hereby afforded an opportunity to 
forward to me during the recess a written memorandum 
in support of his position on this motion, with copies to 
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be [1610] served upon other counsel. I may or may not 
rule upon the motion during the recess. If I do not rule 

upon it during the recess, I will rule after we reconvene. 

• •••••• 

[1692] Trial Examiner Hunt: No, sir. I want to get 
back to this other point I think Mr. Galliano understood 
me, and I was addressing my remarks to him, to the 
point he made. As I understood, from my discussions 
during the recess with all counsel, and as I think prob¬ 
ably also appears in part in the record, the employees 
of Di Giorgio Fruit Corporation, whom Local 218 and 
Local 87 claim as members, are agricultural laborers, and 
that they are not employees within the meaning of Sec¬ 
tion 2 (3) of the Act for the reason that they are agri¬ 
cultural laborers; and that at all times, under the Wag¬ 
ner Act, before its amendment by the Taft-Hartley Act, 
these workers were excluded from the protection or bene¬ 
fits of the Wagner Act for the reason that they were 
agricultural laborers. Is that your opinion, Mr. Purverf 

Mr. Purver: Yes, sir. 

Trial Examiner Hunt: Is it yours, Mr. Constantine? 

Mr. Constantine: Yes, sir. 

Trial Examiner Hunt: And I thought it was the op¬ 
inion of all counsel. 

Mr. Schullman: That is correct. 

[1693] Trial Examiner Hunt: Now, the record shows, 
I am sure, that the General Counsel takes the position 
that Local 218 and Local 87 are not entitled to proceed 
under Section 9 (a) to (c) of the Act or under Section 8 
(a) of the Act, as respects these employees of Di Giorgio 
Fruit Corporation. 
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Mr. Purver: These specific employees, yes, sir. 

Trial Examiner Hunt: Well, that position would flow 
obviously from the ruling of the Regional Director on 
the petitions and charges which were filed by those two 
organizations. 

Mr. Purver: Yes. 

Trial Examiner Hunt: And under the present setup 
within the Board. The Regional Director, who made that 
ruling, is an agent of the General Counsel, just as you two 
gentlemen here, Mr. Purver and Mr. Constantine, are 
agents of the General Counsel. 

Mr. Purver: Yes. 

Trial Examiner Hunt: So I think the General Coun¬ 
sel’s position is clear. Now, in addition, it is the position 
of the General Counsel that the labor organizations 
claiming to represent these particular workers are sub¬ 
ject to the provisions of Section 8 (b) of the amended 
legislation. 

Now, I am of the impression—I have been—that you 
gentlemen were agreed that these workers were agri¬ 
cultural laborers. 

Mr. Schullman: That is right. 

[1694] Mr. Purver: That is right. 

Mr. Schullman: Outside the definition. 

Trial Examiner Hunt: Outside the entire Act. 

Mr. Constantine: We are not in agreement on that. 

Trial Examiner Hunt: Wait a minute. That is your 
position, Mr. Schullman. I think you are agreed that they 
are outside the definition within Section 2 (3). 

Mr. 'Galliano: May I— 
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Trial Examiner Hunt: You contend, Mr. Schullman, 
that they are either out of this Act entirely or they are 
under this Act entirely? 

Mr. Schullman: Yes. 

Trial Examiner Hunt: The General Counsel takes a 
contrary view. I don’t want to argue the merits— 

Mr. Schullman: I don’t want to argue. I want to sup- <= 
port the position in response to the statements made by 
the Examiner, which I think would make the situation 
very clear and— 

Trial Examiner Hunt: Let me finish, please. 

Mr. Schullman: . I am sorry. 

Trial Examiner Hunt: I will give you a chance. 

Mr. Galliano: May I say just one word there? What 
you were saying there about positions of the respond¬ 
ents, I am assuming you are referring to Mr. Schullman’s 
position and not to the position of Local 87, on the last 
statement which you made, because the position I want 
to get clear in the record, [1695] as far as Local 87 is 
concerned, and that is, that we have stated that the em¬ 
ployees working for the Di Giorgio Fruit Corporation 
are not excluded under the Act and that there is an obli¬ 
gation upon the part of the corporation to bargain with 
the union for those employees. 

Trial Examiner Hunt: Yes. I think I inadvertently 
included you within the statement that I made, Mr. Gal¬ 
liano. 

Mr. Galliano: Of course, as far as this proceeding is 
concerned, notwithstanding the position of Local 87, we 
are forced to accept the position of the Regional Director 
that the employees who are members of Local 87 are not 
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employees within the meaning of the Act. That is, for 
the purpose of this hearing. 

Trial Examiner Hunt: All right, sir. Now, let’s go 
on a little further. I don’t believe that this proceeding is 
one in which to determine whether these employees of 
Di Giorgio Fruit Corporation are agricultural laborers. 
That is, I don’t believe it is a proceeding in which to 
determine the matter by the presentation of evidence 
and for the determination to be made by me, in view of 
the position of counsel. 

In other words, it seems to me that I can conclude, 
without taking of evidence in detail about the duties of 
these workers, that they are agricultural workers and 
outside the definition of an employee. 

If that is correct, then it seems to me that the point 
[1696] which you wish to make with this witness, Mr. 
Schullman, becomes immaterial. 

• •••••• 

£1814] Now, I don’t understand there is any contro¬ 
versy between [1815] you gentlemen, or among you 
gentlemen, as to the object of Local 87 and Local 218 
when they picketed. Local 218 picketed at Safeway 
premises and at Swiss Italian Colony, was it not! 

Mr. Constantine: Yes. There is a stipulation to that 
effect, Mr. Examiner. 

Mr. Galliano: Local 218 picketed those places. 

Trial Examiner Hunt: Local 87 picketed at the Di 
Giorgio premises, as did Local 218. Did Local 87 picket 
anywhere else? 

Mr. Galliano: No, sir. 
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Trial Examiner Hunt: Only at the Di Giorgio prem¬ 
ises? 

Mr. Galliano: That is correct, sir. 

Mr. Constantine: That is the stipulation, sir. 

• •••••• 

[2249] Mr. Constantine: • • • Now, I have a motion 
pending before the Examiner to amend the Complaint, 
as you recall, to allege that the National Farm Labor 
Union, A.F.L. is a labor organization within the meaning 
of the Act; at all times material herein Local 218 was the 
agent of the National Farm Labor Union and acted as 
such. 

Trial Examiner Hunt: Yes. 

• •••••* 

[2250] I grant the motion at this time in the language 
in which you made it some days ago, Mr. Constantine. 
Maybe the language in which you just made it was pre¬ 
cisely the same, I don’t know, but I am granting it as it 

was when I took it under advisement. 

• •••••• 

Mr. Constantine: I have one final motion, Mr. Ex¬ 
aminer. At this time I would like to make the usual mo¬ 
tion to conform the pleadings to the proof, as adduced. 
I am also willing to have my motion apply to respond¬ 
ents, as well as my presentation. 

• •••••• 

[2300] Mr. Constantine: May I ask your Honor at 
this time to pass on the General Counsel’s motion to con¬ 
form the pleadings to the proof? 

Mr. Purver: Mr. Lucas has indicated he would join 
in the motion. 
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Trial Examiner Hunt: Yes. Insofar as that motion 
goes to all the General Counsel’s pleadings and Mr. 
Lucas’ Answer, I should be inclined to grant it, because 
Mr. Lucas indicated he is in accord with it. 

**••*•• 

[2301] Trial Examiner Hunt: I grant the motion. 


GENERAL COUNSEL’S EXHIBIT NO. 4 

[2517] Teamsters, Chauffeurs, Warehousemen & Helpers 
Local Union 87 of I. B. of T., C., W. & H. of A. 
Affiliated with the A. F. of L. 

Telephone 8-8594 1715 Union Avenue 

Bakersfield, California 

December 18, 1947 

Roy Turner 
142 No. Filbert 
Exeter, Calif. 

Dear Sir and Brother: 

You are requested to appear in person before the Execu¬ 
tive Board of Local 87 in connection with an investiga¬ 
tion being conducted by the Board. The Meeting will 
be held at 1715 Union Avenue, Bakersfield, at 7:00 P. M., 
Monday, January 5,1947. 

Yours fraternally, 

/s/ ROBERT E. PENTZER 
Robert E. Pentzer 
Secretary-Treasurer 
REP :fd 
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[2565] 

GENERAL COUNSEL’S EXHIBIT 20 

CONSTITUTION 

National Farm Labor Union 
A. F. of L. 

[Seal] 

Washington, D. C. 

726 - 9th Street, N. W. 

[2567] 

CONSTITUTION 

Preamble 

Object of The Union. 

This organization is formed for the mutual benefit 
of its members who join together to secure and protect 
their rights as individuals by collective action. 

The object of the Union is to organize all workers 
employed in agricultural pursuits throughout the United 
States, continental North America, and adjacent islands, 
to improve the conditions and protect the interests of 
its members; to obtain and maintain the wages, hours, 
working and other conditions of its membership; to set¬ 
tle disputes between members and their employers and 
to secure written contracts for members with their em¬ 
ployers ; to further the interests of the members by pro¬ 
viding representation before government agencies; to 
educate the membership so that all may take part in the 
affairs of their government on a community, state and 
national basis; to provide aid and assistance to members 
in protecting their legal rights; to secure compensation 



88 Di Giorgio Fruit Corp., et al. 

for members who are killed or injured 'while at work; 
to secure social security, including old age pensions, un¬ 
employment insurance, health and medical care for all 
agricultural workers; to provide grants of money to 
families of the deceased upon the death of a member; 
and to carry out other good and lawful objectives. 

We stand ready at all times to cooperate locally, na¬ 
tionally, and internationally with other organizations 
whose principles are in accord [2568] with our own, and 
to build a solidarity of all who work for a living, regard¬ 
less of race, creed or nationality. 

Article I. 

Name of The Union. 

The name of this organization shall be the National 
Farm Labor Union, affiliated with the American Federa¬ 
tion of Labor. 

The headquarters of the Union shall be maintained at 
the place designated by the Executive Board. 

Article II. 

Jurisdiction of The Union. 

The Union shall be composed of its membership or¬ 
ganized in Locals, Chapters and other units hereinafter 
established under this constitution. The jurisdiction of 
the Union shall extend throughout the United States, 
continental North America and adjacent islands. Mem¬ 
bership shall be open to all men and women who work 
on farms, ranches, plantations, or who are employed in 
other agricultural pursuits. 
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Article III. 

Membership in The Union. 

Men and women over 16 years of age, regardless of 
race, creed or nationality, may become members by mak¬ 
ing application and upon payment of membership fees 
and dues as are hereinafter provided. No person shall 
be admitted to membership who is responsible to any 
other organization for his acts as a member of the Union. 
Members of the Communist Party, the Ku Klux Klan, 
or any other subversive organization, shall be barred 
from membership. Any person joining such a group shall 
be expelled after trial and conviction upon proof of mem¬ 
bership in such organizations. 

[2569] 

Article IV. 

Organization of the National Union. 

Section 1. The supreme ruling body of the Union 
shall be the Convention which shall meet each year at a 
time and place set by the Executive Board. 

Section 2. The convention shall be made up of dele¬ 
gates elected by local unions, chapters and other bodies 
authorized under this constitution. Members of the Exe¬ 
cutive Board and officers of the National Union shall also 
be delegates to the convention. 

Section 3. Local unions shall be entitled to send one 
or more delegates to the convention. Each chapter of a 
local union may send one delegate to the convention. 
Upon a roll call vote, delegates from chapters of the same 
local union shall vote together and cast a vote represent¬ 
ing the number of paid up members in the entire local. 
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Such votes shall be based on the majority of the local’s 
delegates and shall be cast by the chairman of the local’s 
delegation in the convention. In case of a tie on a ques¬ 
tion, the vote may be divided in acordance with the 
wishes of the delegation. District Councils or Depart¬ 
ments shall have one vote in the convention and may be 
represented by a single delegate. 

Section 4. The convention shall elect national officers 
for a term of one year and they shall serve until their 
successors are elected and qualified. The officers shall be 
a President, Vice President and Secretary-Treasurer. 
An Executive Board composed of not less than 4 mem¬ 
bers nor more than 19 members shall be elected for the 
same term of office. The President, Vice President and 
Secretary-Treasurer shall also be members of the Execu¬ 
tive Board. [2570] The convention shall decide by reso¬ 
lution the number of members of the Board who are to 
be elected at each convention. No person may be elected 
as President, Vice President or Secretary-Treasurer who 
has not held membership in the Union for 3 or more 
years. For Executive Board members, 1 or more years 
shall be required. 

Section 5. Between conventions, the Executive Board 
shall act in behalf of the membership. It shall be respons¬ 
ible for carrying out the policies and program adopted 
by the convention. The Executive Board shall meet every 
six months. The time and place of the Board meetings 
shall be set by the President. Special meetings may be 
called by the President and shall be held upon petition of 
% of the members of the Executive Board. Between con¬ 
ventions, the President shall have the power to fill va- 
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cancies on the Executive Board by appointment. Ques¬ 
tions requiring action between meetings of the Board 
shall be submitted by mail to members for a decision. 

Section 6. The President shall have authority to is¬ 
sue charters for locals and chapters of locals and may 
suspend such charters for cause or re-organize locals. 
However, only the Executive Board shall have the power 
to revoke a charter permanently. 

The President shall be in charge of the headquarters 
of the National Union. He shall preside at all meetings 
of the Executive Board and conventions. He shall, within 
the limits of the Union’s budget approved by the Execu¬ 
tive Board, appoint and employ representatives and 
other such employees as may be needed by the Union. 
He shall also interpret the constitution of the Union be¬ 
tween conventions. 

[2571] Section 7. The Vice President shall assist the 
President in carrying out his duties. He shall perform 
the duties of the President in case of absence or incapa¬ 
city. He shall also serve as a representative of the Union 
and as a member of the Executive Board. 

Section 8. The Secretary-Treasurer shall keep the 
books and records of the National Office, furnish supplies 
to locals, and attend to correspondence relating to his 
office. The Secretary-Treasurer and the President shall 
be jointly responsible for the finances of the Union, es¬ 
tablish bank accounts, and submit an annual financial 
statement to the convention. The financial statement 
shall be printed in the monthly journal and available to 
all members of the Union. The Secretary-Treasurer and 
all other officers handling funds of the Union shall be 
bonded by a surety company. 
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Article V. 

Organization of the Local Union. 

Section 1. When application is made by 7 or more 
workers who have paid their initiation fee and one or 
more months membership dues, the National President 
shall issue a charter to them for Local Union. The char¬ 
ters shall set forth the jurisdiction of the Local or the 
area to be covered by the Local Union. 

Section 2. In order for a Local Union to conduct its 
affairs over a large area, Chapters composed of 7 or 
more members may be formed. Such Chapters organ¬ 
ized under the Local’s charter shall be given a charter 
by the President of the National Union. Such charters 
may be withdrawn for cause, including inactivity, upon 
recommendation of the executive committee of the Local 
Union. 

[2572] Section 3. Each Local shall elect a President, 
Vice President, Secretary-Treasurer and 4 or more mem¬ 
bers who shall make up the Local Executive Committee 
and be authorized to transact business in behalf of the 
membership between meetings of the Local Union. Locals 
having one or more Chapters shall give Chapters repre¬ 
sentation on the Executive Committee of the Local, on 
the basis of 1 member of the Committee for each 100 
members or less. The Executive Committee shall meet 
every 30 days at a regular time and place and a majority 
of the members of the Executive Committee being pres¬ 
ent, shall constitute a quorum for the conduct of the 
Local’s business. The Local shall elect 3 members who 
are not officers of the Local to act as Trustees. The Trus¬ 
tees shall examine the books of the Local every 3 months 
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and report their findings to the National headquarters 
of the Union. The National Union shall have the author¬ 
ity to audit the accounts of Local Unions. The Executive 
Committee shall have authority to employ business 
agents and other help needed to conduct the Local Un¬ 
ion’s affairs. No funds belonging to the Local shall be 
appropriated without approval of a majority of the 
members of the Executive Committee. 

Section 4. The President of the Local shall preside at 
all meetings of the membership and the Executive Com¬ 
mittee. The Vice President of the Local shall serve in 
the absence or incapacity of the Local’s President. The 
Secretary-Treasurer shall see to the collection of mem¬ 
bership dues, issue membership books, and make monthly 
reports to the National headquarters of the Union on all 
dues and fees collected. He shall be bonded by a surety 
company and required to keep an accurate account [2573] 
of the funds of the Local Union. He shall keep the min¬ 
utes of the Local Union’s meetings and those of the 
Executive Committee. He shall also see that reports on 
cases involving legal rights of members are made to 
Union lawyers and to the headquarters of the National 
Union. He shall also report deaths of members who are 
in good standing and entitled to benefit payments. The 
Secretary-Treasurer shall be paid by the Local Union 
for his services in collecting membership dues and fees 
and attending to other affairs of the members which are 
required of him. Payment for such services shall be set 
by the Local’s Executive Committee. The duties of the 
Secretary-Treasurer may be divided between two officers: 
to be known as Financial Secretary and the Recording 
Secretary. 
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Section 5. Chapters of a Local Union. The members 
shall elect a President, Vice President and Secretary, 
and other officers provided in the LocaPs by-laws. The 
Chapter shall conduct its business in the same manner as 
the Local Union except that Chapter meetings shall be 
held at least twice a month and all membership dues col¬ 
lected shall be turned over to the Secretary-Treasurer 
of the Local of which the Chapter is a part. 

Each Chapter of a Local Union shall be allowed to 
keep not less than 15c on each dollar of dues and fees 
collected from the Chapter’s members to be used for 
operating expenses by the Chapter. 

Section 6. Meetings of the full membership of the 
Local may be held once a week and must be held at least 
twice a year. One meeting shall be held in the month of 
January for the purpose of hearing reports and electing 
[2574] new officers. A second meeting shall be held dur¬ 
ing the summer months for educational purposes and 
attending to other business that may come before the 
Local Union. Special meetings may be called by the 
LocaPs Executive Committee or may be called upon peti¬ 
tion of 10% of the members in good standing. 

Meetings of the LocaPs Chapters shall be held regu¬ 
larly once a week or twice a month as decided by the 
Chapter’s membership. 

Article VI. 

The President of the National Union shall have author¬ 
ity to issue charters to Districts or Departments of the 
Union whenever 5 or more Local Unions working in the 
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same area, crop or industry, petition for the establish¬ 
ment of a division of the Union designed to serve their 
special interests. The President shall have the power to 
work out the terms upon which such division may be 
established and determine the amount of money needed 
for the operation, and method whereby such Districts or 
Departments may be organized and function as units of 
the Union. Districts and Departments shall be repre¬ 
sented in the convention by one delegate each who shall 
have one vote. 

Article VEL 

Membership Dues, Fees and Assessments. 

Section 1. Applicants for membership in the Union 
shall pay an initiation fee which shall not be less than 
$2.00 nor more than $5.00. One half of the fee shall be 
remitted to the National headquarters and in no case 
shall this be less than $1.00 for each new member. 

Section 2. Members of the Union shall pay member¬ 
ship dues of not less than $1.00 per [2575] month nor 
more than $3 per month. Wives of members who are not 
employed on jobs independently of the head of the fam¬ 
ily shall not be required to pay additional fees or mem¬ 
bership dues. However, women who are hired by em¬ 
ployers and paid on an individual basis, shall be required 
to pay membership dues and fees and shall be entitled 
to receive the full benefits of the Union. 

Section 3. Local Unions may set a higher rate of 
initiation fees and membership dues than the minimum 
rates, upon securing official approval from the President 
of the Union. 
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Section 4. Members shall be required to pay their 
membership dues in advance on a monthly, quarterly or 
annual basis. New members shall be required to pay at 
least 3 months dues in advance before they shall be enti¬ 
tled to full benefits of the Union. Members in arrears in 
the payment of membership dues shall be required to pay 
all back dues or a reinstatement fee of $5.00 plus one 
months dues before being reinstated in the Union. Mem¬ 
bers shall be required to pay their dues each and every 
month in advance to maintain their standing and eligi¬ 
bility for benefits in the Union. Members in Local 
Unions who have not reported the share of initiation fees 
and dues to the National headquarters in 30 days after 
it is collected, shall be declared in arrears and ineligible 
for Union benefits. 

Section 5. A member who is temporarily employed on 
a job organized by any other union may withdraw his 
membership from a Local Union without being required 
to pay a new initiation fee and back dues, provided he 
secures a withdrawal card from his Local Union. Such 
members who have secured withdrawal [2576] cards may 
renew their membership and be in good standing by pay¬ 
ing one months dues in advance. During the time that 
such members are suspended from the payment of dues, 
they shall not be entitled to any of the Unions benefits. 

Withdrawal Cards may be issued by the Local to any 
member accepting work in the jurisdiction of another 
Union affiliated with the A.F.L. 

A member out on a withdrawal card and wanting to 
return to the Union shall turn his withdrawal card over 
to the Local Secretary and shall be accepted without 
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payment of new initiation fees or back membership dnes. 

The Local Union shall not accept the member if he has 
committed some act against the Union, a crime against 
the law, or is in bad health. If he is past 60 years of age 
he shall be notified that he is ineligible for death benefits 
paid by the Union. 

Upon issuing a withdrawal card the Local Secretary 
shall collect the sum of 25c and remit same along with 
the member’s name and address to the National Office. 

Section 6. Transfers between Local Unions shall be 
universal in this organization. Members wishing to trans¬ 
fer from one Local Union to another shall secure from 
their secretary-treasurer a written statement certifying 
that they are in good standing and shall be admitted into 
another Local of this Union without payment of an initia¬ 
tion fee. Dues paid in advance shall be recognized. 
However, this transfer shall not be construed as applying 
to any other international union also affiliated with the 
American Federation of Labor. 

Section 7. All Local Unions shall pay a per [2577] 
capita of 50c per member each month. This money, along 
with any new initiation fees due the National headquar¬ 
ters, shall be sent in by the Local’s secretary-treasurer 
not later than the 10th day of each and every month. All 
per capita at the rate of 50c for each member a month 
shall be paid to the National headquarters on all members 
whether their dues are paid on a monthly, quarterly, or 
annual basis, during the month it is collected by the 
Local Union. 

Section 8. One half of the initiation fees paid in by 
Local Unions shall be deposited in a special death benefit 
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fund by the National Union and paid out only in accord¬ 
ance with constitutional provisions hereinafter set forth. 
The balance shall become a part of the general fund of 
the Union. 

The 50^ per capita paid by the Local Unions on each 
member, shall be used as follows: 

25^ of each per capita shall be used in the general fund 
for administration and servicing of Local Unions. 

3^ of each per capita shall be set aside to pay for a 
subscription to the Farm Labor News and other educa¬ 
tional material. 

3^ of each per capita shall be used to pay the A. F. of L. 
tax on each member. 

12^ of each per capita shall be set aside in a Defense 
Fund for the protection of legal rights of members of 
the Union and for the payment of strike benefits. 

6y 2 t shall be set aside in a death benefit fund for pro¬ 
tection of families of Union members. 

Section 9. The Executive Board shall have [2578] 
the authority to levy assessments on members for pur¬ 
poses set forth in the preamble of this constitution, to 
the extent of 25£ per member per month for a period not 
to exceed 4 months in any one year. Contributions on a 
voluntary basis may be solicited from members for good 
and useful purposes. Local Unions shall not be permitted 
to levy assessments without a membership vote and the 
approval of the President of the National Union. 
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Article VilL 

Benefits to Members. Protection of Legal Rights. 

Section 1. Any member of the Union who is in good 
standing in a Local Union, having paid his membership 
dues up to date for 3 or more months, shall be entitled to 
legal aid and advice on matters connected with his job 
or matters that arise in connection with his activity as a 
member of the Union. 

Section 2. Members will be entitled to aid by a lawyer 
employed by the Union if they meet with accident while 
working on their jobs and are injured, disabled or killed 
while at work or traveling to or from work in a public 
conveyance or in a vehicle owned or operated by their 
employer. 

If a member is arrested and/or jailed for an offense 
which he committed or is alleged to have committed 
while employed on a job, he will be entitled to aid by a 
Union lawyer on conditions set hereinafter. 

If a member is refused payment of wages due him 
or a settlement of his crop account with a landlord, he 
will be entitled to aid by a Union lawyer. 

Section 4. If a member is discharged or [2579] 
evicted from his home or believes that he has been dis¬ 
charged or evicted because of membership in the Union, 
his race or nationality, he shall be entitled to aid by a 
Union lawyer. 

Section 5. If a member applies to the Union for legal 
aid and is found to have been guilty of drunkeness, wil¬ 
ful neglect of duty, or of any criminal act, legal assist¬ 
ance shall not be granted to him. 
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Section 6. If a member’s case is taken to court and 
he is found to have made untruthful statements and mis¬ 
represented the facts in his case, and he is ordered by 
a court to pay the costs of a lawsuit, the Union may re¬ 
fuse to pay such costs. 

Section 7. The Union will not provide legal assist¬ 
ance to members in matters involving claims to lands or 
other types of real estate. The Union will not give as¬ 
sistance to members in family matters or in disputes be¬ 
tween members of the Union. 

Section 8. Local Unions may set aside 25 per cent 
of its share of membership dues and fees paid in by its 
members for the purpose of furnishing legal aid, strike 
relief and other benefits to the Local’s members. 

Section 9. One fourth of the dues paid by Locals to 
the National Union shall be set aside in a special fund 
for the purpose of assisting locals in furnishing legal aid 
to members, strike relief and other benefits to the entire 
membership. 

Section 10. To secure legal aid, a member shall re¬ 
port the facts in the case in which he needs assistance, 
or have them reported, to the secretary-treasurer of his 
Local. The secretary-treasurer will then set forth the 
facts of [2580] the member’s case in writing and submit 
the same to the nearest Union lawyer with a request for 
immediate action on the matter. A copy of a written 
statement of facts in the case shall also be forwarded to 
the headquarters of the Union by airmail 
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Article IX. 

Death Benefits to Members. 

Section 1. Upon the death of a member who has been 
in good and continued standing in a Local Union for one 
year or more after January 1, 1949, the National Farm 
Labor Union shall pay a death benefit to his beneficiary 
or heirs on the conditions hereinafter provided. For this 
purpose, one half of all initiation fees paid to the Na¬ 
tional Union and 6y 2 j of each per capita is set aside. 

Section 2. Members who have been in good standing 
for one year to five years shall be entitled to a benefit of 
$50.00. 

Members who have been in good standing for five to 
ten years shall be entitled to a benefit of $100.00. 

Members who have been in good standing for 10 years 
or more shall be entitled to a benefit of $250.00. This 
shall be the maximum benefit to which any member is 
entitled. 

Section 3. Members shall be eligible for these bene¬ 
fits provided they have promptly paid all fees, dues and 
assessments as required by the constitution. Benefits 
will not be paid on members who were past the age of 
60 years on January 1, 1948, or at the time the member 
joins the Union. Benefits will not be paid on members 
who have died from diseases or accidents they suffered 
from prior to January 1,1948, or at the time the member 
joined the Union. [2581] Benefits will not be paid on 
members whose death results from drunkeness, use of 
narcotics, or participation in a crime of any sort Bene¬ 
fits will not be paid on members whose death results 
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from work on a job more dangerous than jobs within the 
jurisdiction of this Union. Benefits will not be paid on 
members whose death results from a catastrophe. 

Article 4. 

Upon the death of a member in good standing, the sec¬ 
retary-treasurer of the Local Union shall secure a death 
certificate from a doctor, coroner or health officer, cer¬ 
tifying the cause of the member’s death and the duration 
of illness. Upon approval by the Executive Committee 
of the Local Union, this information shall be forwarded 
to the National headquarters along with a record of the 
member’s standing in the Local Union and the name of the 
beneficiary. This must be sent within 60 days after the 
death of a member in order to secure the benefit payment. 

Section 5. Upon receipt of the doctor’s, coroner’s or 
health officer’s certificate and a statement signed by the 
Local president and the Local secretary-treasurer as to 
the membership standing in the Union, and all is found 
to be correct, the National Union will make out a check 
for the amount of the benefit in the name of the bene¬ 
ficiary or heir and forward same to the secretary-treas¬ 
urer of the Local who shall present the check to the bene¬ 
ficiary of the deceased member. 

Section 6. In the event a member dies and he has 
named no beneficiary, and there are no heirs, the Local 
Union may arrange for his [2582] burial but shall not 
contract to pay for such burial or funeral services, more 
than the amount due on the member’s benefit. The bene¬ 
ficiary shall be the person named in writing by the mem¬ 
ber of the Union and in case there is a beneficiary named 
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prior to the member’s death, the benefit shall be paid 
to that person. In the event a beneficiary has not been 
named, the widow or widower shall be paid the death 
benefits. If there is no widow or widower, the son, 
daughter or other members of his family, or the person 
with whom he w^as living at the time of his death and who 
paid the expenses of his burial, shall be paid the death 
benefit. 

Section 7. The Executive Board of the National Un¬ 
ion shall be empowered to make what ever rules and regu¬ 
lations may be necessary to carry out this article of the 
constitution. 

Article X. 

Union Contracts, Labor Disputes, Work Stoppages 

and Lockouts. 

Section 1. Local Unions shall be authorized to enter 
into collective bargaining and to wrork out union con¬ 
tracts with their employers. The Local Union shall elect 
a negotiating committee to meet with representatives of 
the employer. The committee shall work out terms of 
the contract with the representatives of the employer. 
The contract shall then be submitted to a vote of the 
membership affected by the contract who shall, by ma¬ 
jority vote, approve or disapprove the contract. Copies 
of all contracts entered into by a Local Union shall be 
filed at the National headquarters within 10 days after 
negotiation. 

Section 2. When a contract has been signed [2583] 
by a Local Union, which provides for machinery for the 
settlement of grievances and disputes between members 
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and their employers, strikes or work stoppages may not 
be called, sanctioned, or participated in by members dur¬ 
ing the life of the contract. 

Section 3. When a dispute arises between members 
of the Union and their employer, whether a contract ex¬ 
ists at the time or not, all resources must be exhausted 
by the Local Union to secure a settlement of the dispute. 
When the Local Union finds it impossible to settle the 
differences between the Union members and their em¬ 
ployers, the Local officers shall notify the President of 
the National Union. He shall then send a national repre¬ 
sentative to seek a prompt settlement of the matter. If 
the representative is unable to settle the matter, a meet¬ 
ing of the Local Union or that portion of the Local mem¬ 
bers involved, shall be called. A strike vote shall be tak¬ 
en under the supervision of the national representative. 
Upon a two-thirds majority of the members affected by 
the dispute voting to strike, the members shall be au¬ 
thorized to stop work, set up picket lines and take any 
other lawful and legal action necessary to call the atten¬ 
tion of the public to the issues involved in the dispute. 

Section 4. In the event an employer discharges or 
throws out of employment a group of members of the 
Union without cause, the Local Union shall notify the 
President of the National Union who shall send in a na¬ 
tional representative who shall call upon the employer 
and seek to have the men re-instated. In the event no 
settlement can be made, the Local Union shall be author¬ 
ized to set up a [2584] picket line and otherwise call to 
the attention of the public, the plight of the workers who 
have been locked out of their jobs. 
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Section 5. In the event of an officially approved 
strike or lockout of members, defense funds set aside 
by the National Union may be used for the purpose of 
providing relief and aid in protecting the legal rights 
of members out of work because of a labor dispute. Con¬ 
tributions for strike relief may be solicited by the Na¬ 
tional President from Local Unions and members of the 
National Farm Labor Union. Special assessments not to 
exceed $1.00 per member a month may be levied by the 
National Executive Board for strike relief and expenses. 

Article XI. 

Section 1. This constitution may be amended by ma¬ 
jority vote of any regular or special convention of the 
National Farm Labor Union. Amendments to the con¬ 
stitution may also be submitted to the members for a 
referendum vote between conventions. All members shall 
be given 30 days notice of any amendment to be voted 
on and the decision of the majority voting on an amend¬ 
ment shall be binding. 
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LOCAL 87, EXHIBIT NO. 1 
(Excerpts) 

[2706] CONSTITUTION OF THE INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 

• •••••• 

[2760] Article XVIII. Trials and Appeals. 

• •••••• 

[2764] Grounds for Charges Against Members, 
Locals, Joint Councils and Officers 

Sec. 5. (a). The basis for charges against members, 
local unions, Joint Councils or officers, for which he, she 
or it shall stand trial, shall, among other things, consist 
of the following: 

(1) Violation of any specific provision of the Constitu¬ 
tion. 

(2) Violation of the oath of loyalty to the local and the 
International. 

[2765] (3) Violation of the oath of office. 

(4) Gross disloyalty, or conduct unbecoming a member. 

(5) If an officer, gross inefficiency which shall hinder 
and impair the interests of the local or of the In¬ 
ternational. 

(6) Misappropriation. 

(7) Secession, or fostering the same. 

(8) Abuse of fellow members and officers by written or 
oral communication. 

(9) Abuse of fellow members or officers in the meeting 
hall. 
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(10) Activities which tend to bring the local or the In¬ 
ternational into disrepute. 

(11) Disobedience to the regulations, rules, mandates 
and decrees of the local or of the officers of the In¬ 
ternational. 

(b). And for such other acts and conduct which shall 
be considered inconsistent with the duties, obligations 
and fealty of a member of a trade union, and for viola¬ 
tion of sound trade union principles. 

Specific Offenses 

Sec. 6. Any member who (1) knowingly goes to work 
or remains in the employment of any person, firm or cor¬ 
poration, whose men are on strike or locked out, unless 
he has permission of the International, the Joint Council 
or his local union, may be tried by the Executive Board 
of his local union, or (2) knowingly gives or attempts to 
give directly or indirectly, any information to any em¬ 
ployer on an unfair list or whose men are on strike or 
locked out, or whose men are trying to secure an agree¬ 
ment or an improvement in their working conditions or 
whose men are trying to prevent an increase in hours of 
labor or a decrease in wages, for the purpose of assisting 
such employer, or for any gain or promise [2766] of 
gain, or (3) knowingly goes to work or remains in the 
employment of any person, firm or corporation on an un¬ 
fair list of the International without permission from 
the International Brotherhood, the Joint Council or his 
local union, may be tried in the manner provided for 
the trial of other offenses. 

• •••••• 
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[2775] Article XXIII. Rules of Order for Local Unions. 

• ••••«• 

[2777] Sec. 13. No member shall enter or leave the 
Union meeting during the reading of the minutes, admis¬ 
sion of new members, installation of officers, or the tak¬ 
ing of a question by yeas and nays; and no member shall 
be allowed to leave the Union meeting without the per¬ 
mission of the presiding officer, under penalty of twenty- 
five cents fine. 

• •••••• 

[2778] Sec. 19. (a). All and other proceedings in de¬ 
bate, not herein provided for, to be governed by Roberts’ 
Rules of Order. 

• •••••• 


[3116] 

[Title of Board and Cause.] 

INTERMEDIATE REPORT 
and 

RECOMMENDED ORDER 
Statement of the Case 

Upon charges and amended charges filed on March 9 
and June 10, 1948, by Italian Swiss Colony, Di Giorgio 
Fruit Corporation, and Di Giorgio Wine Company, 1 the 

(1) Italian Swiss Colony is herein called Swiss Colony. The 
tw r o Di Giorgio corporations are separately called Fruit Corpo¬ 
ration and Wine Company, and together called Di Giorgio. 
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General Counsel of the National Labor Relations Board, 2 
by the Regional Director for the Twenty-first Region 
(Los Angeles, California), issued a consolidated com¬ 
plaint dated June 23, 1948, against (1) International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, Local 87, AFL, herein called 
Teamsters 87; (2) Kern County Farm Labor Union, 
Local 218, National Farm Labor Union, AFL, herein 
called Farm Union; (3) Distillery, Rectifying and Wine 
Workers International Union, Local 45, AFL, herein 
called Wine Workers; and (4) Wholesale Delivery Driv¬ 
ers and Salesmens Union, Local 848, International Broth¬ 
erhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL, herein called Teamsters 848, 
all of whom are jointly called the respondents. The com¬ 
plaint, as amended at the hearing, alleged that respond¬ 
ents had engaged in and were engaging in unfair labor 
practices affecting commerce within the meaning of Sec¬ 
tion 8, subsections (b) (1) (A) and (b) (4) (A), and 
Section 2, subsections (6) and (7) of the National Labor 
Relations Act, [3117] 49 Stat. 499, as amended by the 
Labor Management Relations Act, 1947, 61 Stat. 136, 
herein called the Act Copies of the complaint and no¬ 
tice of hearing thereon were duly served upon the re¬ 
spondents, Swiss Colony and Di Giorgio. 

With respect to the unfair labor practices, the com¬ 
plaint, as amended, alleged in substance that since Octo¬ 
ber 1, 1947, Teamsters 87 induced and encouraged the 

(2) The General Counsel and the attorneys representing him 
in this matter are called the General Counsel. The National 
Labor Relations Board is called the Board. 
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employees of Oilfields Trucking Company, Pacific Motor 
Trucking Company, Arvin Line, and Turner Brothers 3 
to engage in a strike or concerted refusal in the course 
of their employment to transport or otherwise handle 
or work on any goods, with the object of forcing or re¬ 
quiring each of said four concerns to cease doing busi¬ 
ness with Wine Company. More specifically, it is alleged 
that Teamsters 87: (a) induced or encouraged em¬ 
ployees OTC, PMT, and Arvin Line, by orders, threats 
of disciplinary proceedings, and other threats and prom¬ 
ises of benefits, to engage in a strike or concerted refusal 
to transport goods shipped by or to Wine Company, and 
(b) by the same types of conduct and by “taking punitive 
action against” certain employees of Turner Brothers, 
induced and encouraged them to strike and to refuse to 
transport or otherwise handle any goods for delivery to 
Wine Company. 

With respect to Wine Workers, it is alleged that this 
respondent, on and after February 26, 1948, upon the 
delivery of wine from Wine Company to Swiss Colony 
at Clovis, California, engaged in, and by intimidation, 
coercion, orders, and threats of disciplinary action to¬ 
ward employees of Swiss Colony who were its members, 
induced and encouraged them to engage in, a strike or 
a concerted refusal to perform any services for Swiss 
Colony, with the object of forcing or requiring Swiss 
Colony to cease doing business with Wine Company. 

With respect to Farm Union, it is alleged: (a) that 

(3) Oilfields Trucking Company and Pacific Motor Trucking 
Company are herein called OTC and PMT, respectively. Arvin 
Line and Turner Brothers are called by their complete names. 
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on separate occasions on and after February 26, 1948, 
upon the delivery of the wine mentioned in the para¬ 
graph next above, this respondent utilized coercion, in¬ 
timidation, threats of disciplinary proceedings against 
employees of Swiss Colony who were members of Wine 
Workers, and also by threats, promises of benefit, pic¬ 
keting, and other means, induced and encouraged the 
employees of Swiss Colony to engage in a strike or a 
concerted refusal to perform any services for Swiss 
Colony with the object of forcing or requiring Swiss 
Colony to cease dealing in the products of Wine Com¬ 
pany, and (b) that on April 29, 1948, upon the delivery 
of potatoes by Fruit Corporation to Safeway Stores, 
Inc., Los Angeles, California, 4 Farm Union utilized in¬ 
timidation, coercion, threats, promises of benefit, picket¬ 
ing, and other means, to induce and encourage the em¬ 
ployees of Safeway to engage in a strike or a concerted 
refusal to handle or work on any goods or to perform 
any services for Safeway with the object of forcing or 
requiring Safeway to cease dealing in the products of 
Fruit Corporation. 5 

With respect to Teamsters 848, it is alleged that upon 
the delivery of the potatoes mentioned in the paragraph 
next above this respondent engaged in, and by intimida¬ 
tion, coercion, orders, threats of disciplinary action 

(4) Safeway Stores, Inc., is herein called Safeway. 

(5) In addition to the allegations involving employees of 
Safeway, there are similar allegations involving employees of 
Easwest Produce Company, a purchasing agent for Safeway. 
The evidence establishes, however, that no employees of Eas¬ 
west Produce Company are involved. 
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against its members who worked for Safeway, and also 
by other threats, promises of benefit, and other means, 
induced and encouraged the employees of Safeway to 
engage in, a strike or a concerted [3118] refusal to han¬ 
dle or work on goods or to perform any services for 
Safeway with the object of forcing or requiring Safeway 
to cease doing business with Fruit Corporation. 

On July 1, 1948, Teamsters 87 filed with the Regional 
Director written motions to dismiss the complaint, for 
a bill of particulars, and for a severance of the proceed¬ 
ings as to it, all of which were ruled upon by me at the 
hearing, as described below. At the same time, Teamsters 
87 filed an answer in which it denied various allegations 
of the complaint, particularly that it had engaged in 
unfair labor practices, and asserted affirmatively that 
prior to the alleged unfair labor practices approximately 
80 percent of the truck drivers employed by Di Giorgio 
had joined Teamsters 87 and that Di Giorgio had re¬ 
fused to bargain collectively with it on behalf of the 
truck drivers. It alleged further that Di Giorgio subse¬ 
quently rejected a request of the Federal Mediation and 
Conciliation Service and the California State Depart¬ 
ment of Industrial Relations to meet with it. 

On July 28, Teamsters 848 filed its answer, admitting 
that it is a labor organization and denying all other al¬ 
legations of the complaint. 

On July 30, Farm Union and Wine Workers jointly 
filed a motion that the hearing be postponed for 2 weeks, 
pointing out, as described below, that the Regional Di¬ 
rector had dismissed both a petition for certification 
filed by Farm Union under Section 9 (c) of the Act and 
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charges under Section 8 (a) (5) alleging that Fruit Cor¬ 
poration had refused to bargain collectively with Farm 
Union as the representative of various categories of em¬ 
ployees. The motion asserted that the continuance was 
necessary in order that Farm Union and Wine Workers 
could take certain legal steps set forth in the motion. 
On the same day, the Acting Regional Director denied 
the motion for a postponement. 

On August 3, Farm Union and Wine Workers filed their 
joint motion to dismiss the complaint upon constitutional 
and other grounds, for a bill of particulars, and for a 
severance of the proceedings as to Wine Workers. These 
motions were ruled upon by me at the hearing. On the 
same day, these respondents also filed their joint answer, 
denying that they are labor organizations within the 
meaning of the Act, that they had engaged in unfair 
labor practices, and that Di Giorgio is engaged in com¬ 
merce. The answer alleged affirmatively, inter alia, that 
Farm Union is the exclusive representative of certain 
employees of Fruit Corporation, that said employees are 
“agricultural laborers” who are excluded from the pro¬ 
tections and benefits of Sections 8 (a) and 9 (a) to (c) 
of the Act, that Fruit Corporation had refused repeat¬ 
edly to bargain collectively with Farm Union, as a con¬ 
sequence of -which Farm Union’s members voted unani¬ 
mously to strike, that Fruit Corporation had rejected the 
suggestions of the California State Mediation Service 
that it meet and bargain collectively with Farm Union 
and had persisted in its refusal to bargain, and that the 
Board and Fruit Corporation have “unclean hands” in 
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that the Board had made no effort to persuade Fruit 
Corporation to bargain with Farm Union. 

Pursuant to notice, a hearing was held at Los Angeles, 
California, on various dates from August 3 to Septem¬ 
ber 22, 1948, before the undersigned Trial Examiner 
duly designated by the Chief Trial Examiner. The Gen¬ 
eral Counsel, Di Giorgio, Swiss Colony, and all four re¬ 
spondents were represented by counsel, and all partici¬ 
pated in the hearing to the extent described below. Full 
opportunity to be heard, to examine and cross-examine 
witnesses, and to introduce evidence bearing on the is¬ 
sues was afforded all parties. At the opening of the hear¬ 
ing, Farm Union and Wine Workers renewed their mo¬ 
tion for a 2-week postponement of the hearing, and 
Teamsters 87 moved for an indefinite postponement. 
These motions were denied. The motions of Teamsters 
87 and Wine Workers that there be a severance of the 
£3119] proceedings as to them, and a like motion by 
Teamsters 848, also were denied, as were motions to dis¬ 
miss made by all respondents. 0 The motions by Wine 
Workers, Teamsters 87, and Farm Union for bills of 
particulars were granted in part and denied in part. Mo¬ 
tions by the General Counsel to amend the complaint so 
as to allege that the respondents’ conduct was violative 
of Section 8 (b) (1) (A), as well as Section 8 (b) (4) 
(A), and to more clearly express the theory of the Gen¬ 
eral Counsel for proceeding against a union of agricul- 

(6) I stated at the hearing that I would assume the consti¬ 
tutionality of the Act, as amended, in accord with the Board’s 
decision in Matter of Rite-Form Corset Company, Inc., 75 
N.L.R.B. 174. 
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tural laborers which had been denied the benefits and 
protections of the Act, were granted over objections by 
the respondents. 

At the conclusion of the General Counsel’s case, he 
moved to amend the complaint further in order again 
to express more clearly his theories on the same issue, 
and this motion was taken under advisement. It was 
granted near the conclusion of the hearing. Teamsters 
87, Farm Union, and Wine Workers made motions to 
strike the testimony of witnesses for the General Coun¬ 
sel, and these motions were denied. All respondents made 
motions to dismiss the complaint upon various grounds, 
and these motions were denied, some with leave to renew’ 
at the close of the hearing. 

During the presentation of Teamsters 87’s defense, 
and after that respondent had offered all the testimony 
it cared to offer, its counsel expressed disapproval of 
a ruling by me in which I permitted the General 
Counsel to pursue a line of inquiry on cross-examination 
of Teamsters 87’s last witness, subject to a motion to 
strike. Asserting that he was acting because of a dis¬ 
agreement with that ruling, counsel for Teamsters 87 
withdrew from the hearing. The witness followed his 
counsel from the hearing room. At this point, the at¬ 
torney for Farm Union and Wine Workers also with¬ 
drew from the hearing, saying that under the facts and 
the law there w’as no case against his clients and that 
it was pointless for him to introduce defense testimony. 
Counsel for Teamsters 848, on the other hand, said that 
in “all respects” he had “nothing but approval” for the 
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conduct of the hearing, and participated in it until its 
close. He did not offer defense testimony, however. 

The General Counsel and the attorney for the com¬ 
plaining corporations moved to strike the testimony cf 
Teamsters 87 in whole and in part, and these motions 
were denied. The General Counsel moved to conform the 
complaint and the answer of Teamsters 848 to the proof 
as to formal matters, and this motion was granted with¬ 
out objection. Counsel for Teamsters 848 renewed the 
motions to dismiss which he had made at the close of the 
General Counsel’s case, and the motions -were taken un¬ 
der advisement. They are hereby denied. 

The General Counsel and the attorney for Teamsters 
84S availed themselves of an opportunity to argue orally 
at the close of the hearing, and their arguments are in¬ 
cluded in the transcript. Pursuant to leave granted, the 
General Counsel and the attorney for the complaining 
corporations filed briefs. 

Upon the entire record in the case, and from my ob¬ 
servation of the witnesses, I make the following: 

[3120] 

FINDINGS OF FACT 
I. The business of the companies 
A. Di Giorgio Fruit Corporation 

Di Giorgio Fruit Corporation, a Delaware corpora¬ 
tion, is engaged in growing and selling vegetables and 
fruits. It is qualified to do business in all States, but its 
operations with which we are concerned are all in Cali¬ 
fornia. It owns a ranch of about 11,000 acres near 
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Bakersfield, known as Di Giorgio Farms, another ranch 
of about 5,000 acres near Delano, known as Sierra Vista 
Ranch, and two additional ranches totaling about 1,100 
acres near Marysville. 

During 1947, Fruit Corporation sold fruits and vege¬ 
tables valued at $12,612,000, of which approximately 
$9,000,000 worth w*ere shipped to points in interstate com¬ 
merce. 7 During the same year, Fruit Corporation pur¬ 
chased various materials, including lumber, paper, fer¬ 
tilizer, and seed, valued in excess of $1,700,000, of which 
slightly more than $870,000 in value were shipped to it 
from points outside California. 

Among the fruits grown annually by Fruit Corpora¬ 
tion are approximately 30,000 tons of grapes. About 50 
percent of the grapes are sold to various purchasers, 
and their monetary value is included in the figures above. 
The remainder of the grapes are delivered to Wine Com¬ 
pany, which processes them into wine and sells the prod¬ 
uct as an agent of Fruit Corporation. 

B. Di Giorgio Wine Company 

Di Giorgio Wine Company, a California corporation, 
is a wholly owned subsidiary of Fruit Corporation. It 
is engaged in the manufacture and sale of grape wines, 
primarily for its parent corporation, and “as a courtesy” 


(7) Included within the above figures of Fruit Corporation 
are sales of $2,145,000 from its operations in the State of 
Florida. It has an extensive growing, packing, and canning 
business in that State, as described in Matter of Di Giorgio 
Fruit Corporation, 80 N.L.R.B., No. 138. 
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for neighborhood grape growers. 8 Wine Company does 
not purchase the grapes, nor does it acquire title to the 
wine wliich it manufactures. Instead, title remains in the 
grower, for whom Wine Company manufactures and 
sells the wine for a fee. Its sales are all in bulk, by tank 
car. 

Wine Company operates its business on a tract of 
about 40 acres of land, which is a part of the Di Giorgio 
Farms property. The land, the buildings thereon, and 
all equipment and machinery, are owned by Fruit Cor¬ 
poration and are leased to Wine Company. It is the 
sound position of the General Counsel and all the re¬ 
spondents, but not that of Di Giorgio, that for the pur- 
* poses of this proceeding Fruit Corporation and Wine 
Company are a single entity. Certainly, insofar as this 
case is concerned, Wine Company is merely an instru¬ 
mentality, an agent, of Fruit Corporation for the manu¬ 
facture and sale of wine. 

During 1946, the year of its incorporation, Wine Com¬ 
pany manufactured about 3,800,000 gallons of wine from 
grapes belonging to various growers, 80 percent of which 
belonged to Fruit Corporation. During that year, Wine 
Company, as selling agent, made sales to out-of-State 
customers [3121] totaling 8 to 10 tank cars, each con¬ 
taining 6,000 to 8,000 gallons, valued at about $1.40 per 
gallon. Thus, the out-of-State sales during 1946 amounted 
to between $67,200 and $112,000 in value, which consti¬ 
tuted 40 percent of the total sales for that year. 

(8) About 1 week before the hearing commenced, Wine 
Company first sold grape brandy, in addition to wine. There¬ 
tofore, all brandies made by Wine Company had been used to 
fortify the wine. 
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During 1947, Wine Company manufactured about 
3,000,000 gallons of wine, valued at $750,000, of which 
90 percent belonged to Fruit Corporation. The record 
is not clear respecting the 1947 sales, however. Both 
Robert Di Giorgio, president, and Earl D. Ryan, superin¬ 
tendent, of Wine Company, testified for the General 
Counsel on the point. Robert Di Giorgio testified that 
the sales totaled 687,000 gallons, valued at $340,000, of 
which $261,000 represented shipments to out-of-State 
customers. Ryan, who succeeded him as a witness, testi¬ 
fied that only 2 tank cars, containing about 16,000 gal¬ 
lons, were shipped out of State during the entire year, 
and he fixed the value of the wine at “somewhere” be¬ 
tween 40 cents and $1.25 per gallon. 

During 1948, as of the time of the hearing, grapes had 
not been in season, and no wine had been manufactured. 
Wine Company had made sales of about 2,000,000 gallons 
to Swiss Colony during that year, however, and all ship¬ 
ments were intrastate. 

During 1946, Wine Company purchased materials, in¬ 
cluding fuel oil and chemicals, valued at approximately 
$20,000, of which about 5 percent was shipped to it from 
points outside California. During the following year, 
the purchases approximated $25,000 in value, and again 
only about 5 percent was from out of State. At the time 
of the hearing, there had been no out-of-State purchases 
in 1948. 

C. Italian Swiss Colony 

Italian Swiss Colony, a California corporation, is en¬ 
gaged in the manufacture and sale of grape wine. It 
operates four wineries in California, one of which is 
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located at Clovis and which is its only winery involved 
here. Purchases for the Clovis plant include grapes, 
wine itself, bottles, and other items, practically all of 
which are shipped to the plant from points within Cali¬ 
fornia. 

During 1947, the Clovis plant produced wine valued 
in excess of $770,000. Approximately 60 percent of this 
wine was shipped to points outside California. During 
1948 to the time of the hearing, the Clovis plant had not 
manufactured any wdne, but its purchases from Di 
Giorgio had approximated 1,500,000 gallons. This wine, 
as well as wine purchased from other wineries, after 
receipt at the Clovis plant, was clarified, filtered, and 
blended with wine on hand. The sales by the Clovis plant 
during 1948 exceeded 3,000,000 gallons, and more than 60 
percent was shipped to points outside California. 

In find that Swiss Colony is engaged in commerce 
within the meaning of the Act.® 

D. Safeway Stores, Inc. 

Safeway Stores, Inc., which is not a party to this 
proceeding, is engaged in the purchase, distribution, and 
sale of food and food [3122] products. It operates a 
warehouse in Los Angeles, California, which is the only 
branch of Safeway involved here and which serves as a 
receiving and distribution point for Safe way’s products. 
After receipt of the products, they are shipped, primarily 

(9) The record contains testimony respecting the purchases 
and sales of Swiss Colony from all its four wineries in Cali¬ 
fornia, but it is unnecessary to recite these figures since they 
involve wineries in addition to the one at Clovis, the only one 
involved in this proceeding. 
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by Safeway’s own trucks, to approximately 300 retail 
stores in the area of Southern California and a single 
store in Las Vegas, Nevada. 

During 1947, the products handled by the warehouse 
had a retail value in excess of $100,000,000, of which 
more than $800,000 represented shipments from the ware¬ 
house to the retail store in Las Vegas. During 1948, to 
the date of the hearing, the shipments from the ware¬ 
house had exceeded the 1947 figures by about 10 percent. 
During each year, approximately one-third of the prod¬ 
ucts were received at the warehouse from points outside 
California. 

I find that Safeway is engaged in commerce within the 
meaning of the Act. 10 

II. The respondents 

Kern County Farm Labor Union, Local 218, affiliated 
with National Farm Labor Union, A. F. of L., is an 
organization which was formed for the purpose of rep¬ 
resenting farm and allied workers in matters of collec¬ 
tive bargaining. Its membership is composed exclusively 
of persons employed by Fruit Corporation as agricul¬ 
tural laborers and, for reasons which appear below, it is 
not a labor organization within the meaning of the Act. 

International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local 87, af¬ 
filiated with the A. F. of L., admits to membership, and 
represents in collective bargaining, the truck drivers 

(10) In Matter of Safeway Stores, Inc., 59 N.L.R.B. 936, the 
Board asserted jurisdiction over certain other operations of 
Safeway Stores, Inc. in San Diego, California. 
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employed by various trucking concerns which are sub¬ 
ject to the jurisdiction of the Board. In this sense, Team¬ 
sters 87 is a labor organization within the meaning of 
the Act. Teamsters 87 also admits to membership the 
truck drivers and helpers employed by Fruit Corpora¬ 
tion, who are agricultural laborers. In this sense, Team¬ 
sters 87 is not a labor organization within the meaning 
of the Act. 

Distillery, Rectifying and Wine Workers International 
Union, Local 45, affiliated with the A. F. of L., admits 
to membership the wine makers of Wine Company and 
Swiss Colony, and is a labor organization within the 
meaning of the Act. 

Wholesale Delivery Drivers and Salesmens Union, 
Local 848, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, 
affiliated with the A. F. of L., admits to membership the 
truck drivers employed by Safeway at its warehouse in 
Los Angeles, and is a labor organization within the mean¬ 
ing of the Act. 

LEI. The unfair labor practices 
A. Preliminary 

During September 1947, Fruit Corporation employed 
about 1,500 workers at Di Giorgio Farms, its ranch near 
Bakersfield, approximately 75 percent of whom were 
harvest workers, field workers, and irrigators, and about 
20 percent of whom were packing shed workers. The 
remaining 5 percent were truck drivers and their helpers. 
Sometime prior thereto, [3123] Farm Union commenced 
its organizational activities among all the categories of 
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workers except the truck drivers and their helpers, and 
at an uncertain date Teamsters 87 commenced its activi¬ 
ties among the latter group. There is no overlapping of 
representation claims by these respondents. Farm Un¬ 
ion claims as members more than 1,100 of the workers 
at Di Giorgio Farms, while Teamsters 87 claims as mem¬ 
bers “almost the entire” group of truck drivers and help¬ 
ers. For reasons which appear below, however, they were 
unable to establish their claims through the processes of 
the Board. 

Shortly before October 1, 1947, Farm Union made a 
demand upon Fruit Corporation that it bargain collec¬ 
tively. It is clear, and the General Counsel concedes, that 
the demand was rejected and that Fruit Corporation 
has refused to bargain. In addition, Teamsters 87 asserts 
that it made a similar demand upon Fruit Corporation, 
which again refused to bargain, but the date of Team¬ 
sters 87’s asserted demand is not disclosed in the record. 11 
On October 1, workers at Di Giorgio Farms commenced 
a strike. A joint picket line of Farm Union and Team¬ 
sters 87 was established at each point where a private 

(11) Counsel for Di Giorgio denied that any bargaining 
demand had been made by Teamsters 87, and the record con¬ 
tains no proof one way or the other of a specific demand by that 
respondent. It is nevertheless clear that Teamsters 87 was and 
is seeking recognition by Fruit Corporation because: (1) it 
has engaged in primary picketing; (2) it and Farm Union each 
filed with the Regional Director charges that Fruit Corporation 
refused to bargain collectively, as discussed below, and Fruit 
Corporation was aware of those charges; (3) those two re¬ 
spondents also filed petitions for certification; and (4) the Gen¬ 
eral Counsel stated that his efforts to settle the issues in this 
case were unfruitful because, at a conference held for that 
purpose, Teamsters 87 and Farm Union took the position that 
Fruit Corporation should bargain with them. 
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road from the 11,000 acre property joined a public road. 
One of these private roads leads from the 40-acre tract 
utilized by Wine Company, and this phase of Di Giorgio’s 
business, as well as its farming operations, was picketed. 
There has been no strike of workers at the Sierra Vista 
Ranch or at other Di Giorgio properties. 

The strike against Di Giorgio, as well as all related 
activities of Farm Union and Teamsters 87, has been 
for the purpose of obtaining recognition by Di Giorgio. 
Both the General Counsel and Di Giorgio contend that 
the refusal of Di Giorgio to bargain is immaterial and, 
as will be apparent, the refusal was not an unfair labor 
practice. Granting arguendo that the bare fact of the 
refusal is immaterial, it does not follow that the reason 
for the refusal is also immaterial. Indeed, insofar as the 
reason may be inferred, it goes to the heart of this case. 
Thus, while the record does not contain an explicit state¬ 
ment by the General Counsel or Fruit Corporation as to 
the latter’s reason for refusing to recognize or bargain 
with Farm Union and Teamsters 87, it is a reasonable 
inference that the refusal springs from the fact that the 
Board cannot compel Fruit Corporation to bargain. This 
is so because Fruit Corporation’s workers whom these 
two respondents claim to represent are agricultural 
laborers, who are excluded from the definition of “em¬ 
ployee” in Section 2 (3) of the Act and who, for that 
reason, are entitled to none of the protections or bene¬ 
fits of the Act. 12 In fact, during the course of the labor 

(12) Section 2(3), so far as is pertinent, provides that: 
“When used in this Act . . . the term ‘employee’ . . . shall 
not include any individual employed as an agricultural la¬ 
borer. ...” 
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dispute with Di Giorgio, and subsequent to the commis¬ 
sion of the alleged unfair labor practices, Farm Union 
and Teamsters S7 filed with the Regional Director 
petitions for certifications as the representative of the 
workers within the respective alleged [3124] appropriate 
bargaining units. Each of these respondents also filed 
charges against Fruit Corporation, alleging a refusal to 
bargain collectively. Both the petitions and the charges 
were dismissed by the Regional Director upon the 
ground that the workers are agricultural laborers. Upon 
appeals by those respondents on the petitions to the 
Board and on the charges to the General Counsel, the rul¬ 
ings of the Regional Director were affirmed. 13 This case 
was tried on the theory that all members of Farm Union 
and Teamsters 87 working for Di Giorgio are indeed 
agricultural laborers 14 and, as discussed under “Conclu- 

(13) Farm Union filed a petition and charge in Cases Nos. 
21-RC-456 and 21-CA-182, respectively. Teamsters 87 filed its 
petitions and charge in Cases Nos. 21-RC-436 and 21-CA-183, 
respectively. On or about October 27,1948, the General Counsel 
affirmed the Regional Director’s refusal to issue complaints on 
the charges. On February 14, 1949, the Board affirmed his 
refusal to hold a hearing on the petitions for certification. 

(14) Counsel for all parties, except Teamsters 87, entertain 
no doubt that the workers are agricultural laborers. Counsel 
for Teamsters 87, while professing a contrary view as to the 
persons it claims to represent, accepted the rulings of the 
Regional Director as controlling in this case. For a discussion 
of the boundary lines between “employees” and “agricultural 
laborers,” see Matter of Di Giorgio Fruit Corporation, footnote 
7, supra, where the Board, contrary to Di Giorgio’s contention, 
found that Di Giorgio’s cannery workers in Florida are “em¬ 
ployees.” In its Decision, the Board said: “The position of the 
Employer [Di Giorgio] is that it is a farmer engaged in the 
production, cultivation, growing, and harvesting of its own 
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sions” below, one of the principal issues is whether each 
of these respondents, although not qualified to utilize the 
procedures of the Board under Sections 8 (a) and 9 (a) 
to (c) in order to establish its claimed majority status 
and to require that Fruit Corporation bargain with it, 
nevertheless may be prosecuted under Section 8 (b) be¬ 
cause of its conduct intended to achieve recognition. 15 

In considering the events related below, it should be 
borne in mind that Teamsters 87 is alleged to have en¬ 
gaged in unfair labor practices only in connection with 
its primary picket line at Di Giorgio, the scene of the 
primary dispute. On the other hand, Farm Union is not 
alleged to have engaged in unfair labor practices by 
picketing at Di Giorgio or by any other activities at the 
scene of the primary dispute. Instead, Farm Union’s al¬ 
leged illegal conduct occurred some months after com¬ 
mencement of the strike at the premises of Swiss Colony 
and Safeway, the employees of whom are represented by 
Wine Workers and Teamsters 848, respectively. 

B. The activity of Teamsters 87 at Di Giorgio 

The activity of Teamsters 87 about which the General 
Counsel complains is not the bare existence of its joint 
picket line with Farm Union at Di Giorgio, nor its picket¬ 
ing at times when truck drivers, not members of Team¬ 
sters 87, approached the line to make deliveries to, or to 

agricultural products on its own farms . . . and that the em¬ 
ployees engaged in such canning operation are agricultural 
laborers and therefore, exempt under the National Labor Rela¬ 
tions Act from the authority and jurisdiction of the Board.” 

(15) Section 8(b) lists the unfair labor practices which may 
be committed by labor organization. 
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receive shipments from, Di Giorgio. Instead, the activity 
complained of involves the expressed or implied threat of 
disciplinary action to members of Teamsters 87, em¬ 
ployed by four employers, as a deterrent to their crossing 
the picket line at the scene of the primary dispute, and 
the imposition of discipline upon one member who crossed 
it. The events are discussed under the separate headings 
of the four employers. 

1. Turner Brothers 

[3125] Turner Brothers, a partnership of Crawford 
and Marvin Turner, is engaged in the trucking business. 
At all times material, its business was exclusively that 
of hauling grapes and other agricultural products for 
farmers in the local area of Kern County, California. 
Turner Brothers does not have a collective labor agree¬ 
ment with any union, but some of its truck drivers are 
members of Teamsters 87. 

During September and later months of 1947, Turner 
Brothers was employed by Fruit Corporation to haul 
grapes from its ranches to Wine Company for processing 
into wine. On October 1, the date that the strike and 
picketing commenced, two truck drivers, Norman Turner, 
not a member of Teamsters 87, and Henderson Duren, 
who is a member, approached the picket line with loads 
of grapes. They stopped their trucks near the line and 
talked with the pickets, who said that it would be unfair 
to go through the line and that: if “you go through it you 
are a scab.” 16 The testimony of N. Turner establishes 

(16) The findings respecting events of October 1 are based 
upon the testimony of N. Turner and Duren, both witnesses for 
the General Counsel. 
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that he and Duren were not threatened by the pickets, 
but that they made no attempt to deliver the grapes until 
several hours later. At that time, both the local sheriff, 
who was present, and the pickets told them to cross the 
line. They did so. 

Early the next day, October 2, N. Turner, Duren, Roy 
Turner, and Lawrence Van Ness, all drivers for Turner 
Brothers, approached the line of about six pickets with 
loads of grapes, and parked their trucks by the side of 
the public highway. Of these drivers, all but N. Turner 
were members of Teamsters 87, and Robert Pentzer, 
then secretary-treasurer of Teamsters 87, told them that 
if they did not observe the picket line their membership 
books would be withdrawn. Later that day, the drivers 
crossed the line without difficulty. 17 

On October 3, Roy Turner returned to Di Giorgio with 
another load of grapes and, as he testified, he had no 
“trouble getting by the picket line. ...” He continued to 

(17) Teamsters 87 denies that Pentzer threatened to with¬ 
draw the membership books of persons who crossed the line, 
and Pentzer, who is now deceased, could not be called as a wit¬ 
ness by that respondent. Teamsters 87 did call as a witness, 
however, the widow of Pentzer to establish that he had been 
with her at certain times, and Teamsters 87 also called as a 
witness one of its office employees, Catharyn Hogan, to estab¬ 
lish that Pentzer was in his office at other times. I accept the 
testimony of the General Counsel’s witnesses -with respect to 
Pentzer’s presence and remarks at the picket line because: 
(1) the members of Teamsters 87 who testified credibly for the 
General Counsel were definite in the identification of their own 
secretary-treasurer; (2) I am not satisfied from Mrs. Hogan’s 
testimony concerning Pentzer’s usual activities that he was in 
his office at all times described by her; and (3) it is not incon¬ 
sistent with Mrs. Pentzer’s testimony that Pentzer was at the 
picket line on October 2. 
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haul grapes for more than a month thereafter, and Duren 
continued to haul them until mid-December. So far as 
appears, there were no further incidents involving them 
at the picket line, but as described below Roy Turner re¬ 
ceived disciplinary action for not having observed the 
line. 

On October 20, Crawford Turner, one of the partners, 
met Pentzer by appointment pursuant to Pentzer’s re¬ 
quest. Pentzer asked that Turner Brothers cooperate 
with Teamsters 87 by ceasing to haul grapes for Fruit 
[3126] Corporation, and Crawford Turner replied that 
he would consider the request, but doubted that he would 
comply therewith. Pentzer then said that the drivers for 
Turner Brothers who were members of Teamsters 87, 
if they continued to cross the picket line, “would probably 
lose their books.” Thereafter, Crawford Turner informed 
his partner and their drivers of the conversation with 
Pentzer. 18 

The constitution of Teamsters 87’s parent body, Inter- 

CIS) The findings respecting the conversation between Craw¬ 
ford Turner and Pentzer are based upon the credible testimony 
of the former. Teamsters 87, which denies that Pentzer made 
any threat concerning withdrawal of the books, was unable to 
call Pentzer as a witness because of his death. It did, however, 
call Lewis E. Stobie, a vice president and business agent of 
Teamsters 87, who was present at the conversation. Stobie 
testified that Pentzer asked C. Turner to cease hauling the 
grapes, but did not speak of withdrawing the membership 
books of drivers who crossed the line. In view of the credible 
testimony of C. Turner, the remarks of Pentzer on the picket 
line, as found above, and other remarks of Joe Hickman, presi¬ 
dent of Teamsters 87, which reflect the attitude of this re¬ 
spondent toward its members’ crossing the picket line, as dis¬ 
cussed below, I accept Turner’s testimony as true. 
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national Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America, provides in Article 
XVIII, Section 6: 

Any member who . . . knowlingly goes to work or 
remains in the employment of any person, firm or 
corporation, whose men are on strike or locked out, 
unless he has permission of the International, the 
Joint Council or his local union, may be tried by the 
Executive Board of his local union.... 

In accord with this provision, as well as other portions 
of the constitution and bylaws, Teamsters 87 freely con¬ 
cedes that the conduct of Boy Turner in crossing the 
picket line constituted a violation of his oath of loyalty 
to it, and conduct unbecoming a member, and that Roy 
Turner was subject to trial under applicable provisions 
of the constitution and bylaws. Pursuant to these provi¬ 
sions, on October 3, five members of Teamsters 87 filed 
with the recording secretary a written charge against 
Roy Turner that he had crossed the picket line of Team¬ 
sters 87 on that day and requested that he be cited to 
appear before the Executive Board to answer the allega¬ 
tion. On the same day, by letter, Roy Turner was noti¬ 
fied of the charge and that the Executive Board would 
consider the matter on October 15. He failed to appear, 
however, and the matter was heard in his absence. On 
October 16, he was given written notice that he had been 
fined $1,000, and that he had the right to appeal under 
an appropriate provision of the International’s constitu¬ 
tion. At the time of the hearing in this matter, Roy Tur¬ 
ner had not paid any portion of the fine. During March 
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1948, however, he tendered a payment of dues, but the 
payment was rejected with the statement that it could 
not be accepted until the fine “is cleared on our books.” 
Although Boy Turner is no longer a member in good 
standing, Teamsters 87 has made no effort to deprive 
him of job opportunities. 

2. Arvin Line 

Arvin Line is a transportation company, located at 
Bakersfield, California, about 17 miles from Di Giorgio, 
and at all times material was engaged in hauling general 
merchandise in and about Bakersfield. It has a collective 
labor agreement with Teamsters 87. 

[3127] During early October 1947, John Gladwell, a 
member of Teamsters 87 and a driver for Arvin Line, 
went to Di Giorgio Farms to deliver machinery to Wine 
Company. Upon seeing the pickets, Gladwell turned 
around and proceeded back to Bakersfield. About 10 
days later, Gladwell saw Joe Hickman, president of 
Teamsters 87, at the union office and inquired whether 
he, Gladwell, should cross the line. Hickman replied that 
Gladwell “should refrain from making any deliveries 
there as long as the picket line remained.” 1 ® 

(19) About January 30, 1948, Arvin Line had another ship¬ 
ment consigned to Wine Company. George S. Crozier, presi¬ 
dent of Arvin Line, telephoned the office of Teamsters 87 and 
talked with an unidentified girl, who said that she would con¬ 
nect him with Pentzer, the secretary-treasurer of that respond¬ 
ent. Crozier then talked with a man who told him that, so 
long as the picket line was in existence, drivers for Arvin Line 
could not make deliveries. Crozier could not identify the man 
with whom he talked, except by the remark of the unidenti¬ 
fied girl that she would connect him with Pentzer. For this 
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3. Oilfields Trucking Company 

Oilfields Trucking Company, of Bakersfield, herein 
called OTC, is engaged in the transportation of petro¬ 
leum products and oilfields equipment within the States 
of California, Arizona, and Nevada. 20 

About January 28, 1948, Wayne Gingery, chief dis¬ 
patcher for OTC, received an order to transport 5,000 
gallons of light fuel oil from the refinery of Union Oil 
Company in Bakersfield to Wine Company, a distance 
of about 17 miles. Gingery was aware of the picket line 
at Di Giorgio Farms, but was uncertain whether it em¬ 
braced Wine Company, and he telephoned Joe Hickman, 
president of Teamsters 87, to ascertain the fact. Hick¬ 
man told him that the picket line covered all phases of 
Di Giorgio’s business, and that members of Teamsters 
87 were required to respect the line. Gingery then pointed 
out that OTC, as a common carrier, was obligated to 
attempt all deliveries, and Hickman replied that if the 
attempt were successful, OTC would be subject to a 


reason, and also because I consider the incident of minor im¬ 
portance, I think that Crozier’s testimony is of little value. The 
record, incidentally, does not disclose the source of the ship¬ 
ment of January 30, nor the source of the earlier shipment 
handled by Gladwell, and there is no proof that Arvin Line 
withheld delivery of any interstate shipment to Di Giorgio 
because of the picket line. Teamsters 87 places its defense, in 
part, upon this factor. See note 42, infra. 

(20) It is not established that the interstate phases of OTC’s 
business were interrupted by Teamsters 87’s dispute with Di 
Giorgio, and this is a point upon which that respondent relies. 
See footnote 42, infra. 
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picket line by Teamsters 87 at its own place of business. 21 
Gingery also talked with Jonas M. Hildremyer, one of 
OTC’s superintendents, and Burl Canary and John Byrd, 
two of OTC’s truck drivers who are members of Team¬ 
sters 87. [3128] Gingery directed the drivers to obtain 
the oil at the refinery for delivery by them to Wine Com¬ 
pany, and arranged for Hildremyer to be present at the 
picket line and to take pictures in the event that the 
drivers should be stopped at the line. 22 

Later that day, Hildremyer, who had preceded Byrd 
and Canary to the picket line, talked with two pickets at 


(21) The findings respecting the conversation between Gin¬ 
gery and Hickman are based upon the credible testimony of 
Gingery. On the other hand, Hickman acknowledged that he 
talked with Gingery about the delivery of oil, but he denied 
saying that members of Teamsters 87 were required to respect 
the picket line and that, if the delivery were made, OTC might 
be subjected to a picket line. Hickman’s denials were uncon¬ 
vincing. His demeanor on the witness stand and his attitude 
and answers on cross-examination did not present the picture 
of an honest, forthright witness, and I reach this conclusion 
wholly aside from the fact that his abrupt departure from the 
hearing room prevented a thorough cross-examination of him. 

(22) Both Canary and Gingery were witnesses for the Gen¬ 
eral Counsel. Their testimony is in conflict in one respect, 
however. Thus Canary testified that Gingery, in the presence 
of Hildremyer, told him that a delivery had to be attempted 
in order to protect OTC’s rights as a common carrier, but that 
if the pickets were present there should not be “even an at¬ 
tempt to go through.” On the other hand, Gingery testified 
that he did not say it would be unnecessary to make the deliv¬ 
ery. Hildremyer, who also was a witness for the General Coun¬ 
sel, did not testify concerning the point. In view of the events 
at the picket line when Byrd, Canary, and Hildremyer were 
there, as described below, I accept the testimony of Canary and 
find accordingly. 
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the entrance to Wine Company, who told him that there 
were pickets at all entrances to the Di Giorgio property 
and that they were not permitting any deliveries to be 
made. At that point Byrd and Canary arrived, and there 
was a further conversation with the pickets. Hildremyer 
told them that OTC was obligated to attempt the de¬ 
livery, but that it was “up to” Byrd and Canary whether 
they chose to cross the line. The pickets responded that 
they expected all members of Teamsters 87 to respect 
their picket line, that Byrd and Canary should know the 
rules of Teamsters 87, but that if Byrd and Canary 
nevertheless chose to enter the premises the pickets 
would not stop them. As is clear from the testimony of 
Canary and Hildremyer, the drivers had no intention 
of crossing the line. It was arranged that Hildremyer 
should take photographs, which would establish that the 
truck had been stopped by the pickets, and seek thereby 
to protect the operating rights of OTC. Accordingly, 
Byrd and Canary entered the truck and drove it toward 
the pickets. As they approached, the two pickets held 
up their hands, the truck stopped, and Hildremyer took 
the pictures. Byrd and Canary then returned the load 
of oil to Union Oil Company. 

4. Pacific Motor Trucking Company 

Pacific Motor Trucking Company, a corporation, here¬ 
in called PMT, is a wholly owned subsidiary of South¬ 
ern Pacific Railroad. It is engaged in performing a pick¬ 
up and delivery service for its parent corporation and 
the Santa Fe Railroad at various points along the lines 
of those railroads. It has a division at Bakersfield from 
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which its operations are conducted in the nearby area, 
and its truck drivers there are members of Teamsters 
87/* 

On February 6, 1948, Walter J. Kovolski, a driver for 
PMT, went to Wine Company to make a pick-up of an 
unidentified nature. He parked his truck across the pub¬ 
lic highway from the entrance where five pickets were 
engaged in patrol. Kovolski got out of his truck and 
approached the pickets, pencil and paper in hand, and 
one of them commented to him: “you don’t look [like] 
the type of fellow that would attempt to go across the 
picket line.” Kovolski made no reply, other than to re¬ 
quest the names of the five pickets, as he had been di¬ 
rected to do by his superior, Joe Brong. 

[3129] He wrote down their names, returned to his 
truck, and departed without making any effort to cross 
the line. 2 * 

(23) It is not established that the interstate phases of 
PMT’s business were interrupted by Teamsters 87’s dispute 
with Di Giorgio, and again this is a defense upon which that 
respondent relies. See footnote 42, infra. 

(24) Kovolski appeared as a witness for the General Counsel 
on two occasions. On his first appearance, when he testified as 
to the events of February 6, he said that prior to going to 
Wine Company on that day, he telephoned the office of Team¬ 
sters 87, asked to talk with someone in “authority” who could 
tell him whether he should cross the picket line and, in the 
absence of such person, talked instead with a girl who told him 
that his membership book would be “lifted” if he crossed the 
line. Kovolski testified further that he did not know the name 
of the girl, but that he recognized her voice because he invar¬ 
iably had paid dues to her and that she wore eyeglasses. About 
1 month after first testifying, Kovolski returned to the witness 
stand and stated that he had visited the offices of Teamsters 87, 
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On February 10, Kenneth M. Bailey, another driver 
for PMT, went to Wine Company to make a pick-up of 
an undetermined nature. He talked with two pickets, who 
identified themselves as members of Teamsters 87, and 
inquired whether he “could go through and make a pick¬ 
up.” The pickets replied that a strike was in progress and 
that, as a union member, he could not cross the line. 
Thereupon, acting upon the instructions of his superior, 
Joe Brong, Bailey asked the pickets to write upon a 
paper the fact that he had been stopped at the line. They 
complied with his request, but the paper has been lost 
and was not offered in evidence. Its exact contents can¬ 
not be determined. On the following day, February 11, 
Bailey returned to Wine Company to make another 
pick-up, again of an unidentified nature, and substanti¬ 
ally the same events transpired. 23 

had talked with the girl he had in mind, and he identified her 
as Catharyn Hogan, then cashier for Teamsters 87. Hogan, how¬ 
ever, testified for that respondent that on no occasion did she 
tell a member of Teamsters 87 that his book would be “lifted” 
if he crossed a picket line. The record established that Hogan 
does not wear eyeglasses, but that Kovolski did pay his dues to 
her on nearly all occasions. On the state of the record, I can¬ 
not find that Kovolski talked on the telephone with Hogan on 
February 6. In any event, a statement to him that his book 
would be “lifted” if he crossed the line, for reasons set forth 
below, is of slight materiality. 

(25) On February 2, another driver for PMT, Golden Bush, 
went to Wine Company to make a pick-up of 10 empty steel 
drums and an acid carboy for transportation to Los Angeles. 
Bush made no effort to cross the picket line. Present at the 
line were Bush’s superior, Joe Brong, and Joe Hickman, presi¬ 
dent of Teamsters 87. Bush was called as a witness by the 
General Counsel to establish that (1) Hickman told him that, 
as a member of Teamsters 87, he “was not to cross the picket 



vs. N. L. R. B. 


137 


[3130] 

C. Events at Swiss Colony 

The events at Swiss Colony involve two respondents: 

(1) Farm Union, pickets for which followed two ship¬ 
ments of wine from Di Giorgio to Swiss Colony’s plant 
at Clovis, California, and there engaged in picketing, and 

(2) Wine Workers, which has a collective labor agree¬ 
ment with Swiss Colony on behalf of all employees at 
the Clovis plant, with exceptions not here material. 

During early February 1948, Henry A. Bonzagni, sup¬ 
erintendent of the Clovis plant, talked with Avis Eth¬ 
ridge, busines agent of Wine Workers, about the de¬ 
livery of wine from Di Giorgio. Ethridge expressed the 
belief that Farm Union would picket the Clovis plant if 
Swiss Colony purchased the wine and that the members 
of Wine Workers employed by Swiss Colony would re¬ 
spect the picket line of Farm Union. Shortly thereafter, 
there was another conversation in which Bonzagni and 


line/’ and (2) he did not cross it because of a fear of disci¬ 
plinary action by Teamsters 87. Bush testified that he did not 
cross the line, in part because of such a fear, but he denied that 
he talked with Hickman on that occasion. The General Counsel 
sought to impeach him by the use of two affidavits which he 
gave to the General Counsel, and a written statement made by 
him. Bush flatly repudiated the statement and affidavits in 
large measure, and the only finding in support of the allega¬ 
tions of the complaint which can be made on the basis of his 
testimony is that he did not seek to cross the picket line, in 
part because of the stated fear. Indeed, the affidavits them¬ 
selves are contradictory concerning the alleged remark of Hick¬ 
man to him in that Bush stated in one of them that he could 
not “recall anybody telling . . . [him] definitely not to cross 
the picket line," and in the other that Hickman told him “Not 
to cross the picket line...." 
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other officials of Swiss Colony participated with Eth¬ 
ridge and Wallace D. Henderson, a vice president of 
Wine Workers’ parent body. Ethridge and Henderson 
said on this occasion that “they didn’t think there was 
much they could do about it; they thought the men would 
respect the picket line.” 

On February 26, a Thursday, in the late afternoon, 
a single tank car of wine arrived from Di Giorgio. 
Pickets representing Farm Union took positions outside 
the plant and on the next day, Friday, the employees of 
Swiss Colony refused to cross the picket line. The car 
was unloaded by supervisory personnel, however, and 
the pickets departed. On the following Monday, the next 
regular working day, there were no pickets present and 
the employees returned to work. Robert D. Rossi, the 
bottling plant superintendent at Clovis, testified for the 
General Counsel that there were only two or three pickets 
and that he observed no threat of force or violence, or 
other than peaceful activity, by them. 

During early March, and prior to the arrival of the 
next shipment of wine, Gertrude Schmitz, a member of 
Wine Workers employed by Swiss Colony, talked with 
Ethridge, the business agent of Wine Workers. She in¬ 
quired if Farm Union’s picket line had been recognized 
as “legal” by Wine Workers’ parent body, and received 
an affirmative answer. She inquired also whether she 
and other employees of Swiss Colony could complete a 
working day if they commenced it prior to the next ar¬ 
rival of Farm Union’s pickets, and Ethridge answered: 
“Yes, if you bring your lunch you can stay in the build¬ 
ing and work until 5:00 o’clock, and that is all.” 
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On March 4, 12 tank cars of wine arrived from Di 
Giorgio. Several pickets representing Farm Union 
promptly commenced patrolling the entrances to Swiss 
Colony, but, according to J. J. Allegretti, assistant super¬ 
intendent of the plant, they did not walk in such manner 
as to block the entrances had anyone chosen to move 
past them. Shortly thereafter, Joe Didonato, a cellar 
foreman, and Tommy Farino, a subforeman, both mem¬ 
bers of Wine Workers, and Rube Turner, an employee 
who is a shop steward for Wine Workers, came to Alle¬ 
gretti and said that the wine from Di Giorgio w’ould not 
be unloaded, that the men refused to work behind a 
picket line. Allegretti suggested that they go to the office 
of Superintendent Bonzagni, and there Turner informed 
Bonzagni that “the boys are walking out.” Upon leav¬ 
ing Bonzagni’s office, Turner went into the plant and by 
a motion of his hand signaled to a group of employees. 
They left the plant. 

Gertrude Schmitz, above mentioned, is a floorlady in 
the bottling department. Shortly before the wine arrived 
on March 4, Schmitz was told by Rube Turner that the 
men w T ere “going to walk out” upon arrival of the wine. 
After its arrival Turner told her that the men were leav¬ 
ing, [3131] and Schmitz, who testified that she and her 
subordinates did not wish to work behind a picket line, 
turned to an employee and directed that the flow of wine 
in the bottling department be cut off. She also told her 
subordinates to perform the cleaning operations which 
are usual at the end of a day’s work. Within a few min¬ 
utes, Schmitz and her subordinates left the plant to¬ 
gether. Prior to the usual quitting time that day all em¬ 
ployees, with the exception of two, had left the premises. 
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These two employees remained to shut down the ma¬ 
chinery. 

The picketing by Farm Union at Swiss Colony con¬ 
tinued from March 4 through March 10, and the only 
employees who crossed the picket line were non-members 
of Wine Workers. Indeed, at a meeting of Wine Workers 
early that month, Ethridge, the business agent, reported 
that the membership at Swiss Colony had observed the 
picket line 100 percent. During the approximately 1 
week of picketing, supervisory personnel unloaded all 
but one of the cars of wine, and the pickets departed. 
On the next morning, March 11, in the absence of the 
pickets, the employees returned to work. 26 

(26) In addition to being the representative of certain em¬ 
ployees of Swiss Colony, Wine Workers has a collective bar¬ 
gaining agreement with Di Giorgio Wine Company on behalf 
of the winery employees. The record contains considerable 
evidence offered by the General Counsel respecting a strike by 
Wine Workers at Di Giorgio, which is not alleged to have been 
an unfair labor practice, and of disciplinary action and the 
threat thereof, by Wine Workers against its members who 
chose to continue at work for Wine Company, notwithstand¬ 
ing the picket line of Farm Union and Teamsters 87. The 
evidence was not offered to establish any unfair labor practice 
at the scene of the primary dispute. It was offered, instead, 
as a part of the proof that Wine Workers, by threats of dis¬ 
ciplinary action, induced and encouraged its members at Swiss 
Colony to engage in a strike there, about 100 miles distant 
from Di Giorgio. The General Counsel stated, however, that 
if the record established his principal contention with respect 
to Wine Workers, namely, that it had engaged in a strike at 
Swiss Colony, then the evidence mentioned in this footnote 
became of minor importance. Since it is clear that Wine Work¬ 
ers did engage in a strike at Swiss Colony, as more fully dis¬ 
cussed below, the evidence respecting its activities at Di Giorgio 
will not be set forth or evaluated. 
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superior, Melvin B. Hollinger, and arranged for Hol- 
linger and Haxton to talk over the telephone. Haxton 
stated to Hollinger that picketing would take place if 
the potatoes were unloaded, but Hollinger resumed his 
telephone conversation with Moser and directed that 
the unloading take place. The unloading of Gould’s 
truck commenced, the wrork being done by “Swampers” 
who were employed by Gould, rather than by Safeway, 
and the picketing commenced simultaneously. The picket¬ 
ing was of a peaceful nature. 

At the start of the picketing, there were 10 to 12 Safe- 
way trucks within the premises, being loaded with mer¬ 
chandise for delivery to Safewray’s retail stores. The 
drivers, all members of Teamsters 848, could see the 
pickets walking past the exit. The record does not dis¬ 
close that the drivers wrere awrare of the purpose for 
which Farm Union was picketing, but it is clear that 
not a single driver passed the picket line. At about 8:30 
p.m., less than 1 hour after the commencement of the 
picketing, the potatoes had been substantially unloaded 
from Gould’s truck. Thomas Pitts, an official of Team¬ 
sters 848, then arrived at the scene. Pitts asked Gould 
wrhether he had crossed the picket line at Di Giorgio 
Farms to obtain the potaoes, and wdien Gould replied 
affirmatively, Pitts said that none of Safeway’s trucks 
would leave the premises until the potatoes had been re¬ 
loaded on Gould’s truck and removed from the ware¬ 
house. 

* 

Soon thereafter, Pitts talked to a group of men, in¬ 
cluding Hollinger, who had come to the warehouse, 
Moser, Ralph Stonebreaker, a supervisory employee, 
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Homer McChesney, superintendent of the produce dock, 
and Dave Kent, “Ossie” Osborne, and Bob McMichael, 
truck drivers for Safeway. To this group, Pitts again 
said that no Safeway truck would leave the premises 
until the potatoes had been reloaded and removed. 

About six trucks, loaded with merchandise and ready 
for departure, had been taken by their drivers from the 
produce dock to a point near the exit, where the drivers 
stopped just short of the picket line. 

The potatoes in McCann's truck were never unloaded, 
and at or about 10 o’clock the reloading of potatoes onto 
Gould’s truck was begun. With the commencement of the 
reloading, the picketing ceased and the Safeway drivers 
took their trucks from the premises. Gould and McCann 
departed about 1 hour later, and returned the potatoes 
to Di Giorgio. 

E. Conclusions 
1. Farm Union 

Section 8 (b) (4) (A), which all respondents are al¬ 
leged to have violated, provides that it “shall be an un¬ 
fair labor practice for a labor organization or its 
agents”: 

to engage in, or to induce or encourage the em¬ 
ployees of any employer to engage in, a strike or 
a concerted refusal in the course of their employ¬ 
ment to . . . transport, or otherwise handle or work 
on any goods . . . where an object thereof is: . . . 
forcing or requiring .. . any employer or other per¬ 
son to cease . . . transporting, [3133] or otherwise 
dealing in the products of any other producer, proc- 
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essor, or manufacturer, or to cease doing business 
with any other person; 

Prefatory to a discussion of the legal problems, it 
should be recalled that the labor dispute between Di 
Giorgio, on the one hand, and Farm Union and Team¬ 
sters 87, on the other, arose from the refusal of Fruit 
Corporation to bargain collectively. 27 The strike by those 
respondents, and the latter alleged illegal activity of all 
respondents, had as its purpose to force Fruit Corpo¬ 
ration to bargain. Farm Union’s part therein, alleged 
to have been unlawful, was to picket at the premises of 
Swiss Colony and Safeway. Farm Union has raised a 
number of defenses, constitutional and otherwise. The 
former will be reserved for the courts in accord with 
Board practice, and the remaining defenses will be con¬ 
sidered in part. 

The procedures of the Board, as we have seen, are 
not available to Farm Union and Teamsters 87. True, 
the Act sets forth standards of conduct for both em¬ 
ployers and labor organizations, including the obligation 
of each to bargain collectively with the other, as means 
of achieving the peaceable adjustment of labor disputes 
and thereby preventing obstructions to the free flow of 
commerce. But the Act does not apply to all employers. 
Farmers, in their relations with the agricultural labor¬ 
ers whom they employ, are not subject to the standards 

(27) As mentioned above, both the General Counsel and Di 
Giorgio contend that Di Giorgio’s refusal to bargain is imma¬ 
terial. As also mentioned, however, the reason for its refusal 
and its immunity from the jurisdiction of the Board, as dis¬ 
tinguished from the bare refusal, is of considerable materiality. 
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of conduct provided for other employers. This is so be¬ 
cause agricultural laborers are not “employees” within 
the meaning of the Act. 28 

The General Counsel argues that the exclusion of agri¬ 
cultural laborers from the definition of “employees,” 
while resulting in the disqualification of Farm Union 
and Teamsters 87 from the benefits and protections of 
the Act in this dispute, furnishes no immunity to those 
and other respondents for their conduct. Curiously, it is 
precisely this disqualification which results in this liti¬ 
gation. As we shall see, were it not for the disqualifica¬ 
tion, there would not be a case against any of the re¬ 
spondents. 

According to the General Counsel, the denial of the 
benefits of the Act to Farm Union and Teamsters 87 
does not free them from its prohibitions because the pro¬ 
hibitions are imposed upon “labor organizations” and 
“their agents,” and not upon “employees.” On the other 
hand, Farm Union contends that it is not a labor organ¬ 
ization within the meaning of the Act and, therefore, is 
not subject to the prohibitions. We shall examine the 
issue. 

Farm Union has no members other than agricultural 
laborers in the employ of Fruit Corporation. Its mem¬ 
bership contains no “employees.” Section 2 of the Act 
provides that: “When used in this Act— 

(5) The term ‘labor organization’ means any or¬ 
ganization of any kind, or any agency or employee 

(28) Farm Union contends that under the law of California, 
although not that of the United States, Fruit Corporation is 
obligated to bargain collectively with Farm Union and Team¬ 
sters 87. 
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representation committee or plan, in which em¬ 
ployees participate and which exists for the pur¬ 
pose, in [3134] whole or in part, of dealing with 
employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or con¬ 
ditions of work. [Emphasis supplied.] 

Obviously, Farm Union is an organization which exists 
for the quoted purposes, but since its members are not 
“employees” it is not a labor organization within the lit¬ 
eral meaning of Section 2 (5) and therefore may not 
avail itself of the benefits and protections of Sections 
8 (a) and 9 (a) to (c). 20 Nevertheless, according to the 
' General Counsel, it is subject to the prohibitions of Sec¬ 
tion 8 (b). The logic of the General Counsel’s theories 
does not support the proposition that Farm Union is sub¬ 
ject to each and every provision of Section 8 (b), how¬ 
ever. Thus, Farm Union could not “restrain or coerce” 
Fruit Corporation’s workers in violation of Section 8 
(b) (1) (A) because Fruit Corporation has no “em¬ 
ployees” in the alleged appropriate units. Nor could 
Farm Union “cause or attempt to cause” Fruit Corpo¬ 
ration to discriminate “against an employee” in viola¬ 
tion of Section 8 (b) (2) for the same reason. Nor could 
it violate Section 8 (b) (3) by refusing to bargain col¬ 
lectively with Fruit Corporation, as the General Coun¬ 
sel, by implication, certainly held in dismissing the 

(29) Section 8(a) as stated, prescribes unfair labor practices 
by employers. Section 9 deals with petitions for certification. 
Section 8(b) prescribes unfair labor practices by labor organi¬ 
zations. 
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charges filed by Farm Union and Teamsters 87 against 
Fruit Corporation. And once more, Farm Union could 
not violate Section 8 (b) (5) by requiring “of em¬ 
ployees” the payment of an excessive or discriminatory 
fee, as provided therein. The query then is whether Farm 
Union can violate one portion of Section 8 (b), namely, 
(4) (A), the prohibition of secondary boycotts. Although 
the issue is one of first impression before the Board, 
it has been commented upon by writers adversely 
to the General Counsel. 30 Moreover, the legislative his¬ 
tory, while silent on the exact issue, nevertheless dis¬ 
putes his contention. Let us examine an analagous sit¬ 
uation. 

Prior to enactment of the Labor Management Rela¬ 
tions Act, 1947, when the Board’s jurisdiction in unfair 
labor practice cases was limited to practices by employ¬ 
ers, the Board had no jurisdiction in matters involving 
“any person subject to the Railway Labor Act.” This 
was so because such persons were excluded from the 

(30) See Witney, Agricultural Workers Under National 
Labor Relations Laws, Institute of Labor and Industrial Rela¬ 
tions, University of Illinois Bulletin, March 1948, in which he 
concludes that “ labor organizations composed of farm workers 
are not affected by the restrictions which the new law placed 
on labor organizations.” See also Interim Report, issued De¬ 
cember 2, 1948, by a Subcommittee of the Committee on Edu¬ 
cation and Labor of the House of Representatives, in its inves¬ 
tigation of labor practices in the food industry, 80th Congress, 
2nd Session, House of Representatives, Committee Report No. 
8, in which it is said: “While labor unions cannot, under the 
Taft-Hartley Act, file charges against farmers with the Na¬ 
tional Labor Relations Board, neither can farmers secure pro¬ 
tection or redress from the Board or the courts when they are 
in jeopardy or have suffered damages.” 
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definition of employer in Section 2 (2). With the amend¬ 
ments to the Act in 1947, the excluded categories under 
the definition of employee were broadened by the fol¬ 
lowing language: “. . . or any individual employed by 
an employer subject to the Railway Labor Act . . 
Thus, with the amendments, we find that railroad work¬ 
ers for the first time are not “employees” within the 
meaning of the Act. Since the Board has never had jur¬ 
isdiction over railroads, the amendment certainly was 
unnecessary to emphasize that fact. The purpose of 
course was otherwise, and is to be found in Senate Re¬ 
port No. 105 on S. 1126, as follows: 

[3135] (C) The exemption of employees of em¬ 
ployers subject to the Railway Labor Act is to make 
it perfectly clear that in providing remedies for un¬ 
fair labor practices of unions and their agents it 
was not intended to include such employees. [Em¬ 
phasis supplied.] 

The quoted languge should “make it perfectly clear” 
that the Board has no jurisdiction over unfair labor 
practices committed by labor organizations whose mem¬ 
bers are employed by persons subject to the Railway 
Labor Act. If doubt remained, it would be removed by 
the following excerpts from the Congressional Record 
of June 6,1948: 31 

Mr. McGrath: I note that the Senator [Murray] 
is referring to the railway industry. It is my under¬ 
standing that railway unions are exempt from the 


(31) 93 Cong. Rec. 6657-8. 
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provisions of this statute? Am I correct in that un¬ 
derstanding? 

• •••••• 

Mr. Ives: The answer to the question ... is “Yes.” 

• •••••• 

Mr. Taft: I want to point out that railway labor 
has never been covered by the Wagner Act. . . . 

It is to be noted that the method utilized by Congress 
to “make it perfectly clear” that unions of railway work¬ 
ers are exempt from the prohibitions of unfair labor 
practices by labor organizations was to exclude their 
members from the definition of “employees.” To Con¬ 
gress it must have appeared that in order to exempt a 
union from the prohibitions of the Act, it was necessary 
only to exclude from the definition of “employees” the 
members for whom a union acted. It follows that because 
agricultural laborers were excluded from that definition 
in the original legislation and, to use the words of Sen¬ 
ator Taft, have “never been covered by the Wagner 
Act,” the unions of agricultural laborers are similarly 
exempt. I find no indication that Congress intended to 
place unions of agricultural laborers in a special cate¬ 
gory of “Now we see you; now we don’t,” depending 
upon through which eye, Section 8 (a) or 8 (b), one were 
looking, and thereby to nullify the logic of its position 
respecting railway unions. 82 Moreover, a portion of the 

(32) The General Counsel argues that the exclusion of agri¬ 
cultural laborers from the definition of “employees” does not 
exempt “them entirely from the Act.” It exempts them, he 
says, “only from the benefits of the Act.” He advances as an 
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debate in the Senate supports this conclusion. Thus, 
Senator Pepper argued that the amendatory [3136] leg¬ 
islation would make unlawful the peaceful efforts of 
strikers to enlist the aid of employees of a secondary 
employer in a dispute with a primary employer who 
“steadily refuses to recognize a union.” Senator Taft, 
one of the principal authors of the amendatory legisla¬ 
tion, responded: 33 

In the first place, of course the Senator’s first as¬ 
sumption is not correct, because under the Wagner 
Act the workers have the right to organize and to 
require the employer to bargain with them; and if 
the employer fails or refuses to do so, his action in 
that respect is an unfair labor practice. . . . 

analagous situation the argument that “an admitted labor 
organization which has not complied with [the filing require¬ 
ments] of Section 9(f), (g), and (h) could not use the machin¬ 
ery of the Act,” and that “I doubt if anyone would contend, 
because they may not have the benefits of the Act, that they 
would be in a position to engage in conduct proscribed by 
Section 8(b).” The lack of analogy between a union of agri¬ 
cultural laborers, excluded from the benefits of the Act be¬ 
cause of their inherent disqualification, and a labor organiza¬ 
tion of “employees” which chooses of its own volition not to 
comply with the filing requirements, is so manifest as not to 
require discussion. Moreover, Farm Union, in order, it is said, 
to file its petition for certification of representatives and its 
charge that Fruit Corporation had refused to bargain collec¬ 
tively, met the filing requirements, and the parent body of Farm 
Union, National Farm Labor Union, also has met the require¬ 
ments. Indeed, it was a part of the General Counsel’s proof 
that they had done so, and he argues therefrom that they are 
labor organizations within the meaning of the Act because no 
organization but a labor organization would meet the filing 
requirements. 

(33) 93 Cong. Eec. 4323, April 29, 1947. 
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A reasonable inference to be drawn from Senator Taft’s 
response is that he did not envisage the application of 
Section 8(b) (4) (A) to any union which was inherently 
disqualified from utilizing the processes of the Board. 

The General Counsel further contends that Farm Un¬ 
ion, although it has no “employees” as members, never¬ 
theless does not exclude them from membership under 
any provision of its constitution and bylaws, and that 
since “employees” are not ineligible for membership and 
someday may be members, Farm Union is a labor organ¬ 
ization within the meaning of Section 2 (5). The General 
Counsel also contends that Farm Union’s parent body, 
National Farm Labor Union, which admits “employees” 
to membership in one or more of its other locals, is a 
labor organization by reason of that fact, and that Farm 
Union was merely the agent of its parent body in the 
effort to organize and represent the agricultural laborers 
of Fruit Corporation. The parent body is not a respond¬ 
ent, but since Section 8 (b) proscribes unfair labor prac¬ 
tices by a labor organization “or its agents,” the General 
Counsel argues that he can proceed against Farm Union 
as the agent, if not as the labor organization. These are 
bootstrap arguments which do not upset the above con¬ 
clusion. Technical arguments may be advanced one upon 
another, as they have been here, but they do not obscure 
the real issue. They are “ a series of interpretations so 
far-fetched and forced as to bring into question the can¬ 
dor of Congress as well as the integrity of the interpreta¬ 
tive process.” 34 

(34) Western Union Telegraph Co. v. Lenroot, 323 U.S. 490, 
508, 65 S.Ct. 335, 344. 
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Finally, Fruit Corporation itself argues that the ac¬ 
tivities of Farm Union are “no less harmful” to it than 
would be a “boycott [of another employer] by a union 
composed of employees entitled to the benefits ... of the 
Act.” Nor, it may be said, is Fruit Corporation’s refusal 
to bargain with Farm Union any less harmful to the 
agricultural laborers than would be the refusal of an¬ 
other employer, subject to the Board’s jurisdiction, to 
bargain with the labor organization of his employees. 
But Fruit Corporation may not have its cake and eat it 
too. Farm Union is outside the Act for the same reason 
that Fruit Corporation is outside it. I shall recommend 
that the complaint be dismissed as to Farm Union, and I 
find it unnecessary to discuss the remaining defenses ad¬ 
vanced by that respondent 

[3137] 2. Teamsters 87 

Teamsters 87, it will be recalled, engaged in picketing 
only at Di Giorgio’s premises, the scene of the primary 
dispute. The General Counsel does not contend that the 
picketing itself was an unfair labor practice, but that 
“the acts occurring at the picket line constitute a viola¬ 
tion” of the Act. He prosecuted the allegations against 
this respondent upon the theory that there was an in¬ 
herent threat of disciplinary action within the constitu¬ 
tion and bylaws of Teamsters 87 toward any member who 
approached the picket line, that expressed threats of 
disciplinary action were made to members at the picket 
line and at other places in the area, and that Roy Turner, 
who crossed the line with a load of Di Giorgio grapes, 
was disciplined for having done so. Teamsters 87, while 
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denying that it is subject to the Board’s jurisdiction in 
this proceeding, acknowledges that it is a violation of its 
constitution and bylaws for a member to cross its picket 
line, and it argues that although it may be prohibited 
from taking action to limit the job opportunities of an 
offending member, the Act does not require it to retain 
as members persons who disregard the provisions of its 
constitution and bylaws. 

In the Wadsworth case 33 the Board recently disposed 
of a similar issue. Members Reynolds and Gray saw no 
merit in the “theory concerning the coercive implica¬ 
tions of peaceful picketing to members of picketing un¬ 
ions,” while Chairman Herzog disapproved the “doctrine 
that coercion is to be tested in these situations by the 
existence or absence of a picketing union’s power to dis¬ 
cipline those whom it is seeking to ‘induce and encourage’ 
not to cross the picket line.” Members Houston and Mur¬ 
dock noted “with approval that the majority” members 
so expressed themselves. On the basis of the Wadsworth 
case, I conclude that the General Counsel’s theory must 
be rejected here. 36 Nevertheless, the allegations against 
Teamsters 87 may not be disposed of summarily. 

(35) Matter of United Brotherhood of Carpenters, etc. and 
Wadsworth Building Company, Inc., et al., 81 N.L.R.B., No. 
127, decided February 18, 1949. 

(36) It will be recalled that Hickman, president of Team¬ 
sters 87, told Gingery, chief dispatcher for OTC, that if there 
were a delivery of oil to Di Giorgio by OTC, the latter would 
be subject to a picket line by Teamsters 87 at its own place of 
business. I find that this statement was not a violation of Sec¬ 
tion 8(b) (4) (A) because that section does not prohibit induce¬ 
ment or encouragement of employers, as distinguished from 
employees. Matter of Sealright Pacific, Ltd., 82 N.L.R.B., No. 
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The doctrine of the Wadsworth case is that peaceful 
picketing, as a means of inducement or encouragement of 
employees within the meaning of Section 8 (b) (4) (A), 
is not protected by the Act’s free speech provision, Sec¬ 
tion 8 (c). Picketing therefore constitutes an unlawful 
method of inducement or encouragement. In that case, 
however, the picketing was conducted at the premises 
of the secondary employer, rather than at the scene of 
the primary dispute. Here, where the picketing took 
place at Di Giorgio’s, the question is whether the doctrine 
of the Wadsworth case applies. The precise point was 
not argued at the hearing or dealt with extensively in the 
briefs because the Wadsworth decision is of more recent 
date. It may be inferred, however, that the General 
Counsel aside from his theory above mentioned, does not 
contend that peaceful picketing in a primary dispute, 
even when utilized to induce or encourage employees of 
secondary employers not to cross the picket line, is with¬ 
in the prohibitions of Section S (b) (4) (A). This infer¬ 
ence is reasonable [3138] because (1) the General Coun¬ 
sel stated at the hearing that he did not contend that 
the picketing itself was unlawful; (2) he so indicated in 
his brief f 7 (3) Farm Union maintained the joint picket 

36. Cf. also the Wadsworth case, where the Board discussed at 
length the question whether one Monroe was a foreman, and 
concluded that he was an ordinary employee. This discussion 
would have been unnecessary if Section 8(b)(4)(A) embraced 
inducement or encouragement of employers. 

(37) The General Counsel says in his brief: “. . . The legis¬ 
lative history of the Act shows that Congress did not intend to 
illegalize strikes against a primary employer, as distinguished 
from a secondary employer, in support of demands for changes 
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line with Teamsters 87, but it is not alleged to have en¬ 
gaged in any unfair labor practice thereby; and (4) 
there is no allegation that Teamsters 87 or Farm Union 
so engaged when truck driver McCann crossed the line 
for a load of potatoes. 

On the other hand, Di Giorgio takes a contrary posi¬ 
tion. It argues in its brief that even “if we assume that 
the principal purpose of ... [Teamsters] 87 was a strike 
for recognition by Fruit Corporation, still the activities 
complained of fall within the prohibitions contained in 
Section 8 (b) (4) (A) of the Act.” [Emphasis supplied.] 
Di Giorgio thus contends that one of the objects of picket¬ 
ing by Teamsters 87 was to force employers to cease 
transporting Di Giorgio’s products and that since one 
object of the primary peaceful picketing “falls within 
the objects prohibited in Section 8(b) (4) . . . such un¬ 
lawful object is sufficient even though it is coupled with 
or associated with other lawful objects,” such as the effort 
to achieve recognition. 88 In substance, Di Giorgio argues 

in terms and conditions of employment . . . Picketing of the 
primary employer in such circumstances is an incident of the 
right to strike. Just as the right to strike under such circum¬ 
stances is protected, so too is the right to picket the primary 
employer.” The General Counsel also says, as to Farm Union, 
that it “is left free to use the ‘traditional modes of communi¬ 
cation’ other than picketing the business places of neutral em¬ 
ployers, such as Swiss Colony or Safeway, for the purpose of 
publicizing their grievances with their real adversary, namely, 
Di Giorgio....” 

(38) Di Giorgio cites as authority, Matter of Wine, Liquor 
& Distillery Workers Union, etc. and Schenley Distillers Cor¬ 
poration, 78 N.L.R.B. 504. The case is not in point. There the 
respondent union engaged in work stoppages at the premises 
of secondary employers, the principal reason for which was a 
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that the right to picket peacefully in primary dispute for 
a lawful object (and here the object was lawful, although 
unenforceable by Board processes) is limited to picket¬ 
ing at those times when employees of other employers 
do not approach the picket line. The General Counsel, 
as stated, appears to disassociate himself from Di Gior¬ 
gio’s contention. 

The decisions of the Board in the Wadsworth and 
Schenley cases, insofar as they are in point here, seem 
to dispute Di Giorgio’s contention. In the former case, 
the Board said: “Section 8 (b) (4) (A) was aimed at 
eliminating all secondary boycotts and their concomitant 
activities ... It was Congress’ belief that labor disputes 
should be confined to the business immediately involved 
and that unions should be prohibited from extending them 
to other employers . . .” [Emphasis supplied.] Accord¬ 
ing to the Board, it was the objective of the Union’s 
secondary activities which Congress had in mind, and 
the Board quoted Senator Taft when he said that “All 
this provision of the bill does is to reverse the effect 
of the law as to secondary boycotts.” In the Schenley 
case too, the Board spoke of unlawful “secondary” ac¬ 
tivity, away from the scene of the primary dispute. Here, 
however, the activities of Teamsters 87 occurred at the 
scene of the primary dispute. Activities of that nature 
are not within the usual connotation of a secondary boy¬ 
cott. To ban them would [3139] not be “to reverse the 

proscribed object within the meaning of Section 8(b) (4). Here 
the activity of Teamsters 87 was at the scene of the primary 
dispute, to which the secondary employers sent their truck 
drivers. Teamsters 87 did not picket the secondary employers, 
nor did it engage in work stoppages at their places of business. 



vs. N. L. R. B. 


157 


effect of the law as to secondary boycotts,” but to limit 
beyond the Congressional intent the right to strike for a 
lawful objective and to picket the primary employer as a 
part of the strike activities. I reach the conclusion, “war¬ 
ranted by the history of the Act, that it was not the in¬ 
tent of Congress to ban such activity, although the words 
of the statute, given their broadest meaning, may seem 
to reach it.” 39 

There is, moreover, a further and impelling considera¬ 
tion in behalf of Teamsters 87. That is, to hold that agri¬ 
cultural laborers may not peacefully picket their em¬ 
ployer, as a part of a strike to achieve recognition by 
him, would be to hold that such laborers, because of 
their inherent disqualification to use the processes of 
the Board, have even less right to picket than “em¬ 
ployees” who are entitled, through their labor organiza¬ 
tions, to use the Board’s processes. While it is beyond 
doubt that Congress intended that agricultural laborers 
should not avail themselves of the benefits of the Act, 
there certainly is no indication that, in addition to this 
disqualification, Congress intended to place them at the 
further disadvantage of being unable to use picketing 
at the scene of the primary strike in all ways which are 
lawful for a majority union of “employees.” 40 Certainly, 

(39) Douds, etc. v. Metropolitan Federation of Architects, 
etc., 75 F. Supp. 672, 21 LRRM 2256 (D.C.N.Y.). 

(40) The proviso to Section 8(b), although apparently di¬ 
rected to the lawfulness of a secondary union’s refusal to cross 
a primary picket line, and not to the question of the lawful¬ 
ness of the line itself, makes it clear that a secondary union 
may refuse to cross the picket line of a majority union at a 
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if Congress had intended to place this disadvantage upon 
agricultural laborers, Congress would have said so. 41 
Because I believe that the primary picketing by Team¬ 
sters 87 was lawful, and also because the reasons set 
forth above with respect to Farm Union’s exemption 
from the prohibitions of the Act apply as well to Team¬ 
sters 87 in this proceeding, I shall recommend that the 
complaint be dismissed insofar as it alleges that Team¬ 
sters 87 has engaged in unfair labor practices within the 
meaning of Section 8 (b) (4) (A). 42 

struck plant. It reads: ‘‘Provided, That nothing contained in 
this subsection (b) shall be construed to make unlawful a re¬ 
fusal by any person to enter upon the premises of any em¬ 
ployer (other than his own employer), if the employees of 
such employer are engaged in a strike ratified or approved by 
a representative of such employees whom such employer is 
required to recognize under the Act.” It should be noted that 
a labor organization is included within the definition of “per¬ 
son” in the amendatory legislation. See Section 2(1). 

(41) It appears from the remarks of Senator Taft, above 
quoted, that he did not envision the application of Section 
8(b)(4)(A) to a situation where the union alleged to have 
induced or encouraged employees of a secondary employer 
was itself inherently disqualified to utilize the processes of the 
Board to achieve certification. 

(42) The disposition of this case as to Teamsters 87 and 
Farm Union upon the grounds stated makes it unnecessary to 
discuss other defenses raised by those respondents, including 
the following: (1) that Fruit Corporation is an agricultural 
enterprise, not engaged in commerce within the meaning of the 
Act, and that it is immaterial that its annual business is in the 
multi-millions of dollars because, since Congress cared not to 
protect the flow of agricultural products into commerce from 
obstructions caused by the commission of unfair labor prac¬ 
tices by a farmer toward his agricultural laborers, Congress 
cared not to protect the flow of the same products into com¬ 
merce from obstructions caused by the unfair labor practices 
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[3140] 3. Wine Workers and Teamsters 848 

Wine Workers is the exclusive bargaining representa¬ 
tive of certain employees at Swiss Colony, while Team¬ 
sters 848 represents the truck drivers of Safeway. The 
principal factual questions are whether these respond¬ 
ents (1) struck at the premises of the respective em¬ 
ployers, and (2) induced and encouraged their members 
to strike, with the object of forcing or requiring the re¬ 
spective employer to cease doing business with Di Gior¬ 
gio. The General Counsel argues the affirmative as to 
both Wine Workers and Teamsters 848, while those re¬ 
spondents assert the contrary and, in addition, raise 
several defenses. 

We have seen that with the appearance of Farm Un¬ 
ion’s pickets at Swiss Colony during February 1948, the 
members of Wine Workers refused to cross the line and 
ceased their work for 1 day. Later, just prior to the 
receipt of the March shipment of wine, Ethridge, the 
business agent of Wine Workers, told Gertrude Schmitz 
that the employees could finish the day’s work when the 
w’ine arrived, but “that is all.” Upon the arrival of the 
wine, Rube Turner, the shop steward, signaled to a 
group of employees, who then left the plant, and he also 
told Schmitz that the men were leaving. Schmitz there¬ 
upon directed the employees under her supervision to 

of an agricultural union; (2) that Wine Company is not en¬ 
gaged in commerce (a) under the doctrine of de minimis and 
(b) because it is merely an agent of Fruit Corporation; (3) that 
the interstate phases of the business of OTC and PMT were not 
interrupted at the primary picket line; and (4) that both 
Turner Brothers and Arvin Line operate purely intrastate 
businesses. 
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cease work. None of the employees returned to work for 
approximately 1 week, by which time the picket line had 
been terminated. In defense, Wine Workers argues that 
r there was no strike, but that its members simply “re¬ 
fused to work behind a picket line,” that their action 
was in the nature of “independent, voluntary action of 
the individuals,” and that a strike must be one author¬ 
ized by the proper authorities.” This contention is con¬ 
trary to principles of the Board. 43 The action of Wine 
Workers’ membership in ceasing work in a body with 
each appearance of the pickets, and in refraining from 
work during the presence of the pickets, was a strike 
by Wine Workers. Moreover, Ethridge and Rube Turner 
were both agents of that respondent, and their remarks 
to the employees, as above described, constituted induce¬ 
ment and encouragement of the employees, within the 
meaning of Section 8 (b) (4) (A). 

Turning to the events at Safeway, Teamsters 848 
argues that its members who refused to cross Farm Un¬ 
ion’s picket line did so as individuals, of their own in¬ 
itiative, without direction from any officer or agent of 
Teamsters 848, and without knowledge of the purpose of 
the picket line. That respondent argues further that 
after the arrival of its representative, Pitts, there was 
no change in the situation because Pitts “contributed 
nothing to . . . [the] further activity” of the drivers. I 
do not believe that the action of the drivers prior to Pitts’ 
arrival can be termed a strike by Teamsters 848. This 
is so because there is no evidence to establish: (1) the 

(43) Matter of Amalgamated Meat Cutters, etc. and The 
Great Atlantic and Pacific Tea Company, 81 N.L.R.B., No. 164. 
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number of drivers whose trucks had been loaded and who 
had refused to cross the picket line, although the number 
clearly was less than 6, or (2) that any officer or agent 
of Teamsters 848 had made any comment of inducement 
or encouragement to the drivers not to cross the line. 44 
Moreover, even if the contrary could be held, there is 
still no evidence that the drivers knew who was picketing, 
or why. [3141] Therefore, assuming that there was a 
strike before Pitts’ arrival, there is no evidence that the 
drivers struck with the object proscribed in Section 8(b) 
(4) (A). 

With the arrival of Pitts, the situation changed. He 
said in the presence of some drivers, and other persons, 
that no truck would leave the premises until the potatoes 
had been reloaded and removed. Here, from a repre¬ 
sentative of their labor organization, the drivers learned 
of the nature of the controversy. Thereafter they refused 
to cross the picket line. That refusal, by all members of 
Teamsters 848 then in Safeway’s premises, constituted a 
strike by that respondent. Moreover, the remarks of 
Pitts constituted inducement and encouragement to them, 
within the meaning of Section 8 (b) (4) (A). 

Both Teamsters 848 and Wine Workers assert that 
their activity did not affect commerce, and they contend 


(44) The General Counsel argues that there was inducement 
and encouragement of the drivers by Teamsters 848, even prior 
to the arrival of Pitts, because of the possibility, inherent in 
the constitution and bylaws of that respondent, of their being 
charged with disloyalty for crossing the picket line of Farm 
Union, and he points to the disciplinary action taken by an¬ 
other respondent, Teamsters 87 against Roy Turner. I regard 
this contention as unsound in view of the Wadsworth decision. 
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that neither Fruit Corporation, which shipped the pota¬ 
toes to Safeway, nor Wine Company, which acted as the 
agent of its parent corporation in shipping the wine to 
Swiss Colony, is engaged in commerce, as mentioned in 
footnote 42. Teamsters 848 asserts further that the con¬ 
troversy at Safeway involved only “two loads of spuds,” 
the value of which was an “infinitesimal” amount and that 
there is no evidence that any truck belonging to Safeway 
was destined that night for Las Vegas, Nevada, the only 
out-of-State point to which Safeway shipped its products. 
These contentions overlooked the facts that both Safe¬ 
way and Swiss Colony are engaged in commerce, as de¬ 
scribed in Section I above, and that the operations of 
each were effectively brought to a standstill by the ac¬ 
tivities of these two respondents. I find no merit in these 
arguments. 

Finally, Wine Workers asserts that, while it “normally 
is a labor organization within the meaning of the Act,” 
it may not be so considered in this case because the de¬ 
nial of the benefits of the Act to Farm Union and Team¬ 
sters 87 in the dispute with Di Giorgio is a denial of the 
Act’s benefits to all the respondents. This contention is 
a part of a principal defense of all the respondents, i.e., 
that the dispute with Di Giorgio was over recognition 
only, and that it was not the intention of Congress that 
Section 8 (b) (4) (A) be applied when the primary and 
secondary activities of labor organizations were designed 
to achieve recognition of one of them by the primary 
employer. 

This contention necessitates a recitation again of cer¬ 
tain portions of Section 8 (b) (4), with particular atten- 
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tion to the objects described in (A) and (B) thereof. 
Section 8 (b) (4) provides that it shall be an unfair labor 
practice for a labor organization or its agents: 

to engage in, or to induce or encourage the em¬ 
ployees of any employer to engage in, a strike or 
a concerted refusal in the course of their employ¬ 
ment to use, manufacture, process, transport, or 
otherwise handle or work on any goods . . . where 
an object thereof is: (A) forcing or requiring . . . 
any employer or other person to cease using, selling, 
handling, transporting, or otherwise dealing in the 
products of any other producer, processor, or manu¬ 
facturer, or to cease doing business with any other 
person; (B) forcing or requiring any other employer 
to recognize or bargain with a labor organization 
as the representative of his employees unless such 
labor organization has been certified as the repre¬ 
sentative of such employees under the provisions 
of Section 9;.... 

[3142] It is apparent that the activity of Wine 
Workers and Teamsters 848 falls within the broad lan¬ 
guage of Section 8 (b) (4) (A), but the point which the 
respondents make is that the provisions thereof must be 
read in connection with Section 8 (b) (4) (B). They argue 
that the former, subsection (A), is a general prohibition 
of secondary boycotts, while subsection (B) is the provi¬ 
sion dealing with boycotts to achieve recognition. Sub¬ 
section (B), they say, is a specific qualification upon, and 
an exception to, the broad language of Subsection (A) 
and preserves the lawfulness of a boycott, however wide 
its scope or the number of participating labor organiza- 
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tions, where the object thereof is to require that the 
primary employer recognize or bargain with a labor 
organization pursuant to a certification of the Board. 
The legislative history supports this proposition. 45 The 
respondents also assert, in substance, that although Con¬ 
gress intended to protect the business of a disinterested 
secondary employer from a boycott, Congress did not 
care to protect the secondary employer’s business when 
he dealt with a primary employer who refused to recog¬ 
nize or bargain with the certified representative of his 
employees. This proposition too is sound. Subsection 
(B) clearly sets forth an area of immunity in boycotts 
for recognition and bargaining. If the labor organiza¬ 
tion seeking recognition follows the peaceful machinery 
of the Act and achieves a certification, and if the em¬ 
ployer nevertheless declines to recognize or bargain with 
it, that labor organization and all others acting in its 
behalf may lawfully engage in secondary boycotts which 
have as their purpose to force the primary employer 

(45) The House Conference Report, No. 510, contains the 
following language: “Clause (B) of this provision of the Sen¬ 
ate amendment covered strikes and boycotts conducted for the 
purpose of forcing another employer to recognize or bargain 
with a labor organization that has not been certified as the 
exclusive representative. It is to be observed that the primary 
strike for recognition (without a Board certification) was not 
prohibited. Moreover, strikes and boycotts for recognition were 
not prohibited if the union had been certified as the exclusive 
representative [Emphasis supplied.] Similar language is 
found is Senate Report No. 105 on S. 1126, and it will be 
recalled that Senator Taft did not envision the application of 
Section 8(b)(4)(A) to any labor organization which was in¬ 
herently disqualified from using the processes of the Board to 
achieve certification. 
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to bargain pursuant to the certification. Here, however, 
it will be recalled that the petitions and charges filed by 
Farm Union and Teamsters 87 were dismissed because 
there were no “employees” involved. Thus, those re¬ 
spondents are intrinsically unqualified to avail them¬ 
selves of the Board’s processes to establish their claimed 
majority status in appropriate units and thereby to 
achieve certifications. 46 The Act itself denies to them the 
opportunity to come within the area of immunity that is 
available to labor organizations which represent “em¬ 
ployees.” Our question is whether this denial to Farm 
Union and Teamsters 87 can furnish a defense to Wine 
Workers and Teamsters 848. 

I think that the answer lies in the negative. Subsec¬ 
tion (B), in creating an exception to the broad prohibi¬ 
tions of subsection (A), must be construed strictly in 
accordance with established principles of statutory con¬ 
struction. Subsection (B) speaks of a labor organization 
as the representative of employees. Here, as has been 
determined, Farm [3143] Union is not a labor organiza¬ 
tion, and neither it nor Teamsters 87 represents “em¬ 
ployees” of Di Giorgio. This being so, Farm Union can¬ 
not be “a labor organization” within the meaning of 
subsection (B), nor can the Di Giorgio workers be “em¬ 
ployees” within the meaning of that subsection and “agri- 

(46) Neither Farm Union nor Teamsters 87 proved or of¬ 
fered to prove its claimed majority status at the hearing, al¬ 
though each made frequent assertions of such status. There¬ 
fore, while it is true that the representation procedures of the 
Board are denied to these respondents, it is also true that the 
record in this proceeding does not disclose whether either of 
them actually enjoys majority status. 


166 Di Giorgio Fruit Cory., et al. 

cultural laborers” in other instances. The Act does in¬ 
deed produce the curious result that unions of “em¬ 
ployees” may call upon fellow unions to aid in forcing 
recognition pursuant to a certification and that the labor 
organizations which respond are free from prosecution 
under the Act, while those labor organizations which 
respond to the appeals of unions of agricultural laborers 
for aid in achieving recognition may be prosecuted for 
doing so, although the agricultural unions themselves are 
not subject to prosecution. However odd the result, the 
dictate of the statute is clear. I conclude that the lan¬ 
guage of the Act and principles of statutory construc¬ 
tion impell the finding that Wine Workers and Team¬ 
sters 848 have engaged in unfair labor practices within 
the meaning of Section 8 (b) (4) (A). 

4. The alleged violations of 
Section 8 (b) (1) (A) 

Section 8 (b) provides that it shall be an unfair labor 
practice for a labor organization or its agents: 

(1) to restrain or coerce (A) employees in the exer¬ 
cise of the rights guaranteed in section 7: Provided, 
That this paragraph shall not impair the right of a 
labor organization to prescribe its own rules with 
respect to the acquisition or retention of member¬ 
ship therein... 

The General Counsel contends that each of the re¬ 
spondents violated Section 8 (b) (4) (A) and ipso facto 
violated Section 8 (b) (1) (A). This contention must be 
rejected under authority of Matter of National Maritime 
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Union of America, 47 where the Board held that a viola¬ 
tion of Section 8 (b) (1) (A) is not derivative from a vio¬ 
lation of another subsection of 8 (b). 

The General Counsel also contends that if a violation 
of Section 8 (b) (4) (A) is not of itself a violation of 
Section 8 (b) (1) (A), nevertheless the acts of the re¬ 
spondents described above constitute violations of the 
latter subsection. The allegations respecting Farm Un¬ 
ion must be dismissed in their entirety, however, because 
it is not a labor organization subject to the prohibitions 
of the Act. Too, the allegations of unfair labor practices 
within the meaning of Section 8 (b) (1) (A) by Team¬ 
sters 87 must be dismissed because (1) that respondent 
is not subject to the Board’s jurisdiction in its dispute 
with Di Giorgio, and (2) in any event, the proviso to 
Section 8 (b) (1) (A), above quoted, protects that re¬ 
spondent in prescribing and enforcing membership rules, 
and furnishes a meritorious defense insofar as Team¬ 
sters 87 disciplines its members short of seeking to limit 
their job opportunities. 

With respect to the remaining respondents, Wine 
Workers and Teamsters 848, who struck at the premises 
of Swiss Colony and Safeway, and who induced and en¬ 
couraged their members to strike, the answers are 
equally clear. The strikes by those respondents, although 
in violation of Section 8 (b) (4) (A), do not constitute 
restraint or coercion of their members, 48 nor do the pro- 

(47) 78 N.L.R.B. 971. Cf. also Matter of Local 74, Interna¬ 
tional Brotherhood of Carpenters, etc., and Ira A. Watson, 
etc., 80 N.L.R.B. 553. 

(48) See footnote next preceding. 
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visions of the constitutions and bylaws [3144] which re¬ 
quire observance of a picket line. 48 Under these circum¬ 
stances, the acts of inducement and encouragement of 
the members to strike cannot constitute restraint and 
coercion of them. Accordingly, I shall recommend that 
the complaint be dismissed insofar as it alleges that any 
respondent violated Section 8 (b) (1) (A). 

IV. The effect of the unfair labor 
practices upon commerce 

The activities of Wine Workers and Teamsters 848 
set forth in Section III above, occurring in connection 
with the operations of Swiss Colony and Safeway de¬ 
scribed in Section I above, have a close, intimate, and 
substantial relation to trade, traffic, and commerce among 
the several States, and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow 
of commerce. 

V. The remedy 

Having found that Wine Workers and Teamsters 848 
have violated Section 8 (b) (4) (A) of the Act, it will 
be recommended that they cease and desist therefrom 
and that they take certain affirmative action designed to 
effectuate the policies of the Act. It will be recommended 
that Wine Workers and Teamsters 848 cease and desist 
from engaging in, or inducing or encouraging employees 
to engage in, a strike or concerted refusal in the course 
of their employment to perform services where an ob- 

(49) Again, the proviso to Section 8(b)(1)(A) guarantees 
to a labor organization the right to prescribe its own rules re¬ 
specting membership and to enforce them. 
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ject thereof is to force or require the employer or any 
other person to cease doing business with Di Giorgio. 50 

Upon the basis of the above findings of fact and upon 
the entire record in the case, I make the following: 

CONCLUSIONS OF LAW 

1. The operations of Italian Swiss Colony and Safe¬ 
way Stores, Inc., constitute trade, traffic, and commerce 
among the several States, within the meaning of Section 
2 (6) and (7) of the Act. 

2. The respondents, Distillery, Rectifying and Wine 
Workers International Union, Local 45, AFL, and 
Wholesale Delivery Drivers and Salesmens Union, Local 
848, International Brotherhood of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers of America, AFL, 
are labor organizations within the meaning of Section 
2 (5) of the Act. 

(50) Teamsters 848 points out that the charge involving it 
was filed by Di Giorgio, that Safeway did not file a charge, and 
that no official of Safeway testified for the General Counsel 
concerning the activity of Teamsters 848. That respondent 
argues that it is Di Giorgio, and not Safeway, which complains 
of the interruption to Safeway’s business, and that Di Giorgio 
seeks to utilize the processes of the Board in preference to the 
procedure of collective bargaining. According to Teamsters 
848, it ‘‘doesn’t add one whit to the solution of” the labor 
dispute at Di Giorgio Farms to require that Teamsters 848 
cease and desist from its conduct. It is a question of Board 
policy whether, in the light of these contentions and the Board’s 
inability to settle the dispute by going to its source, it would 
effectuate the policies of the Act to afford relief to Di Giorgio 
by issuing an order against Teamsters 848. This question of 
policy should be determined by the Board in the first instance, 
rather than by a Trial Examiner. 
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[3145] 3. The respondent, Kern Comity Farm Labor 
Union, Local 218, National Farm Labor Union, AFL, 
is not a labor organization within the meaning of Section 
2 (5) of the Act. 

4. The respondent, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Local 87, AFL, while normally a labor organi¬ 
zation within the meaning of Section 2(5) of the Act, 
is not such an organization for the purposes of this pro¬ 
ceeding. 

5. By engaging in, and inducing and encouraging 
employees to engage in, strikes or concerted refusals in 
the course of their employment to perform any services 
with the object of forcing on requiring Italian Swiss 
Colony to cease doing business with Di Giorgio Wine 
Company, the respondent, Distillery, Rectifying and 
Wine Workers International Union, Local 45, AFL, has 
engaged in unfair labor practices within the meaning 
of Section 8 (b) (4) (A) of the Act. 

6. By engaging in, and inducing and encouraging 
employees to engage in, a strike or concerted refusal 
in the course of their employment to perform any serv¬ 
ices with the object of forcing or requiring Safeway 
Stores, Inc., to cease doing business with Di Giorgio 
Fruit Corporation, the respondent, Wholesale Delivery 
Drivers and Salesmens Union, Local 848, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, AFL, has engaged in unfair 
labor practices within the meaning of Section 8 (b) (4) 
(A) of the Act. 
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7. The aforesaid unfair labor practices are unfair 
labor practices affecting commerce within the meaning 
of Section 2 (6) and (7) of the Act 

8. The allegations of the complaint that the respond¬ 
ents, Kern County Farm Labor Union, Local 218, Na¬ 
tional Farm Labor Union, AFL, and International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, Local 87, AFL, have engaged 
in unfair labor practices within the meaning of Section 
8 (b) (4) (A) of the Act have not been sustained. 

9. The allegations of the complaint that any respond¬ 
ent has engaged in unfair labor practices within the 
meaning of Section 8 (b) (1) (A) of the Act have not 
been sustained. 


RECOMMENDATIONS 

Upon the basis of the above findings of fact and con¬ 
clusions of law, I hereby recommend that the respond¬ 
ents, Distillery, Rectifying and Wine Workers Interna¬ 
tional Union, Local 45, AFL, and Wholesale Delivery 
Drivers and Salesmens Union, Local 848, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, AFL, and their agents, shall: 

1. Cease and desist from engaging in, or inducing 
their members to engage in, a strike or concerted refusal 
in the course of their employment to perform services 
for any employer, where an object thereof is to require 
any employer or other person to cease doing business 
with Di Giorgio Fruit Corporation or its subsidiary, Di 
Giorgio Wine Company. 
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2. Take the following affirmative action in order to 
effectuate the policies of the Act: 

[3146] (a) Post at their business offices copies of the 
notices attached hereto as Appendices. 51 Copies of the 
appropriate notice, to be furnished to each of these two 
respondents by the Regional Director for the Twenty- 
first Region, shall, after being signed by an official rep¬ 
resentative of such respondent, be posted by it immedi¬ 
ately upon receipt thereof and maintained for a period 
of sixty (60) consecutive days thereafter, in conspicuous 
places, including all places where notices to members are 
customarily posted. Reasonable steps shall be taken by 
each of these respondents to insure that its notices are 
not altered, defaced, or covered by any other material; 
and 

(b) Notify the Regional Director for the Twenty-first 
Region in writing within ten (10) days from the receipt 
of this Intermediate Report what steps have been taken 
to comply herewith. 

It is further recommended that, unless each of these 
two respondents shall, within ten (10) days from the 
receipt of this Intermediate Report notify said Regional 
Director in writing that it will comply with the fore¬ 
going recommendations, the National Labor Relations 
Board issue an order requiring it to take the action 
aforesaid. 

It is also recommended that the complaint be dismissel 
insofar as it alleges that: (1) the respondents, Kern 

(51) Appendix A will be prepared for respondent. Wine 
Workers. Appendix B will be prepared for respondent. Team¬ 
sters 848. 
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County Farm Labor Union, Local 218, National Farm 
Labor Union, AFL, and International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Local 87, AFL, have engaged in unfair labor 
practices within the meaning of Section 8 (b) (4) (A) 
of the Act; and (2) any of the respondents has engaged 
in unfair labor practices within the meaning of Section 
8 (b) (1) (A) of the Act. 

As provided in Section 203.46 of the Rules and Regu¬ 
lations of the National Labor Relations Board—Series 5, 
as amended August 18, 1948, any party may, within 
twenty (20) days from the date of service of the order 
transferring the case to the Board, pursuant to Section 
203.45 of said Rules and Regulations, filed with the 
Board, Washington 25, D. C., an original and six copies 
of a statement in writing setting forth such exceptions 
to the Intermediate Report and Recommended Order or 
to any other part of the record or proceeding (including 
rulings upon all motions or objections) as he relies upon, 
together with the original and six copies of a brief in 
support thereof; and any party may, within the same 
period, file an original and six copies of a brief in sup¬ 
port of the Intermediate Report and Recommended 
Order. Immediately upon the filing of such statement of 
exceptions and/or briefs, the party filing the same shall 
serve a copy thereof upon each of the other parties. 
Statements of exceptions and briefs shall designate by 
precise citation the portions of the record relied upon 
and shall be legibly printed or mimeographed, and if 
mimeographed shall be double spaced. Proof of service 
on the other parties of all papers filed with the Board 
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shall be promptly made as required by Section 203.85. As 
further provided in said Section 203.46 should any party 
desire permission to argue orally before the Board, re¬ 
quest therefor must be made in writing to the Board 
within ten (10) days from the date of service of the 
order transferring the case to the Board. 

In the event no Statement of Exceptions is filed as 
provided by the aforesaid Rules and Regulations, the 
findings, conclusions, recommendations, and recom¬ 
mended order herein contained shall, as provided in Sec¬ 
tion 203.48 of said Rules and Regulations, be adopted 
by the Board and become its findings, conclusions, and 
order, and all objections thereto shall be deemed waived 
for all purposes. 

Dated at Washington, D. C., this 28th day of April, 
1949. 

A. BRUCE HUNT, 
Trial Examiner, 

[Endorsed]: Issued April 28,1949. 

(Appendices omitted) 


[Title of Board and Cause.] 

[3110] DECISION AND ORDER 

On April 28, 1949, Trial Examiner A. Bruce Hunt is¬ 
sued his intermediate report in the above entitled pro¬ 
ceeding, finding that respondents wine workers and team¬ 
sters 848 had engaged in and were engaging in certain 
unfair labor practices, and recommending that they cease 
and desist therefrom and take certain affirmative action, 
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as set forth in the copy of the intermediate report at¬ 
tached hereto. The trial Examiner also recommended 
that the complaint be dismissed in all other respects. 
Thereafter, certain of the respondents, the general coun¬ 
sel, and the charging parties filed exceptions to the inter¬ 
mediate report, and the general counsel and the charg¬ 
ing parties filed briefs in support of their exceptions. 
Briefs were also filed by the California Farm Bureau 
Federation, the United Fresh Fruit & Vegetable Asso¬ 
ciation, The National Council of Farm Cooperatives, The 
International Apple Association, The National Potatoe 
Council, The California Grape & Tree Fruit League, and 
The Agricultural Council of California. 1 

Oral Argument was heard by the Board on November 
21,1949, all parties participated. 

The Board has reviewed the rulings of the Trial Ex¬ 
aminer made at the Hearing, and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the intermediate report, the 
exceptions and briefs, and the entire record in the case, 
and hereby adopts the findings, conclusions, and recom¬ 
mendations of the Trial Examiner, insofar as consistent 
with this decision and order. 

1. We agree with the Trial Examiner’s finding that 
Farm Union is not a labor organization within the mean¬ 
ing of Section 2(5) of the Act. 2 We also conclude, as did 

(1) We have not considered the brief submitted by the re¬ 
spondents at the close of oral argument. 

(2) Section 2(5) is as follows: The term “labor organiza¬ 
tion” means any organization of any kind, or any agency or 
employee representation committee or plan, in which employees 
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the Trial Examiner, that Farm Union cannot be held 
liable as an “agent” of its parent body, National Farm 
Labor Union, because it acted in its own interest. 

[3111] 2. Contrary to the Trial Examiner, we find 
that Teamsters 87 is a labor organization within the 
meaning of Section 2(5) of the Act. Although Teamsters 
87 admits to membership, and claims to represent, Di 
Giorgio’s agricultural laborers, it also numbers among 
its members employees of other employers in Southern 
California. It clearly, therefore, falls within the Act’s 
definition of a labor organization. We agree with the 
Trial Examiner, however, that—their action having been 
primary in character—Teamsters 87 has not engaged in 
unfair labor practices within the meaning of Section 
8(b) (4) (A) of the Act. We shall adopt his recommenda¬ 
tion that the complaint be dismissed in that respect 8 

3. We agree "with the Trial Examiner that Teamsters 
Local 848 and Distillery Workers Local 45 violated Sec¬ 
tion 8(B) (4) (A) by their conduct at the Safeway Stores 
and Italian Swiss Colony establishments, respectively. 


participate and which exists for the purpose, in whole or in 
part, of dealing with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, or condi¬ 
tions of work. (Emphasis supplied.) Section 2(3) provides in 
part as follows: The term “employee” ... shall not include any 
individual employed as an agricultural laborer . . . See Inter¬ 
national Rice Milling Co., 84 NLRB No. 4. 

(3) See The Pure Oil Company, 84 NLRB No. 38. Ryan 
Construction Corporation, 85 NLRB No. 76. 
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OBDEB 

Upon the entire record in this case, and pursuant to 
Section 10(c) of The National Labor Relations Act, the 
National Labor Relations Board hereby orders that: 

L 

The Respondent, Distillery, Rectifying and Wine 
Workers International Union, Local 45, AFL, and its 
agents shall: 

1. Cease and desist from engaging in, or inducing 
or encouraging the employees of Italian Swiss Colony 

s 

or any other employer to engage in, a strike or a con¬ 
certed refusal in the course of their employment to per¬ 
form any services, where an object thereof is to force or 
require Italian Swiss Colony or any other employer or 
person to cease doing business with Di Giorgio Wine 
Company. 

2. Take the following affirmative action, which the 
Board finds will effectuate the policies of the Act: 

A. Post in conspicuous places at its business offices, 
where notices or communications to members are cus¬ 
tomarily posted, copies of the notice attached hereto, 
marked Appendix A. 4 Copies of the said notice, to be 
furnished by the regional director for the twenty-first 
region, after being duly signed by this respondent, shall 
be posted by it immediately upon receipt thereof, and 
maintained for a period of sixty (60) consecutive days 

(4) In the event that this order is enforced by a decree of 
a United States Court of Appeals, there shall be inserted in. 
the notice before the words “A decision and order,” the words 
“a decree of the United States Court of Appeals enforcing.” 
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thereafter. Reasonable steps shall be taken by the re¬ 
spondent to insure that the notices are not altered, de¬ 
faced, or covered by any other material. 

B. Notify the Regional Director for the Twenty-First 
Region in writing, within ten (10) days from the date of 
this order, what steps the respondent has taken to comply 
herewith. 

II. 

The Respondent, Wholesale Delivery Drivers and 
Salesmens Union, Local 848, International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America, AFL, and its agent, shall: 

1. Cease and desist from engaging in, or inducing or 
encouraging the employees of Safeway Stores, Inc. or 
any other employer to engage in, a strike or a concerted 
refusal in the course of their employment to perform any 
services, where an object thereof is to force or require 
Safeway Stores, Inc. or any other employer or person 
to cease doing business with Di Giorgio Fruit Corpora¬ 
tion. 

[3112] 2. Take the following affirmative action, which 
the Board finds will effectuate the policies of the Act: 

A. Post in conspicuous places at its business offices, 
where notices or communications to members are cus¬ 
tomarily posted, copies of the notice attached hereto, 
marked Appendix B. 5 Copies of the said notice to be 
furnished by the Regional Director for the Twenty-First 

(5) In the event that this order is enforced by a decree of 
a United States Court of Appeals, there shall be inserted in the 
notice before the words “A decision and order,” the words 
“a decree of the United States Court of Appeals enforcing.” 
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Region, after being duly signed by this respondent, shall 
be posted by it immediately upon receipt thereof, and 
maintained for a period of sixty (60) consecutive days 
thereafter. Reasonable steps shall be taken by the re¬ 
spondent to insure that the notices are not altered de¬ 
faced, or covered by any other material. 

B. Notify the Regional Director for the Twenty-First 
Region in writing, within ten (10) days from the date of 
this order, what steps the respondent has taken to comply 
herewith. 

It is further ordered that the complaint be, and it 
hereby is, dismissed insofar as it alleges that (1) the 
respondents, Kern County Farm Labor Union, Local 218, 
National Farm Labor Union, and International Brother¬ 
hood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, Local 87, AFL, have engaged in 
unfair labor practices within the meaning of Section 
8(b)(4)(A) of the Act, and (2) the respondents have 
violated Section 8(b)(1)(A) of the Act. 

Signed at Washington, D. C. this 16th day of Decem¬ 
ber, 1949. 

PAUL M. HERZOG, Chairman, - 
JOHN M. HOUSTON, Member, 

JAMES J. REYNOLDS, JR., Member, 
ABE MURDOCK, Member, 

J. COPELAND GRAY, Member. 

[Endorsed]: December 16,1949. 

(Appendices omitted) 
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United States Court of Appeals 
for the District of Columbia Circuit 

No. 10,605 


DI GIORGIO FRUIT CORPORATION, a corporation, 
and DI GIORGIO WINE COMPANY, a corporation, 

Petitioners, 


vs. 


NATIONAL LABOR RELATIONS BOARD, IN¬ 
TERNATIONAL BROTHERHOOD OF TEAM¬ 
STERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA, LOCAL 87, AFL, 
and KERN COUNTY FARM LABOR UNION, 
LOCAL 218, NATIONAL FARM LABOR UNION, 
AFL, 

Respondents. 

PETITION FOR REVIEW OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

DATED DECEMBER 16, 1949 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

Di Giorgio Fruit Corporation, a corporation, and Di 
Giorgio Wine Company, a corporation, pursuant to Sec¬ 
tion 10(f) of the National Labor Relations Act (29 U.S. 
Code, Sec. 160(f)), jointly and severally petition this 
Court to review and to set aside an order made and en¬ 
tered by the National Labor Relations Board on the 16th 
day of December, 1949, dismissing as to Kem County 
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Farm Labor Union, Local 218, National Farm Labor 
Union, A.F.L., and as to International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Local 87, A.F.L., a complaint theretofore issued 
against said unions and others in consolidated proceed¬ 
ings appearing upon the records of respondent Board as 
follows: 

“In the Matter of Di Giorgio Wine Company and 
International Brotherhood of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers of America, 
Local 87, AFL, Case No. 21-CC-26; 

“In the Matter of Di Giorgio Wine Company and 
Kern County Farm Labor Union, Local 218, Na¬ 
tional Farm Labor Union, AFL, Case No. 21-CC-27 ; ■ 

“In the Matter of Italian Swiss Colony and Kern 
County Farm Labor Union, Local 218, National 
Farm Labor Union, AFL, Case No. 21-CC-29 (20- 
CC-10); 

“In the Matter of Italian Swiss Colony and Dis¬ 
tillery Rectifying and Wine Workers International 
Union, Local 45, AFL, Case No. 21-CC-30 (20-CC- 
9 ); 

“In the Matter of Di Giorgio Fruit Corporation 
and Kern County Farm Labor Union, Local 218, Na¬ 
tional Farm Labor Union, AFL, Case No. 21-CC-34; 

“In the Matter of Di Giorgio Fruit Corporation 
and Wholesale Delivery Drivers and Salesmens Un¬ 
ion, Local 848, International Brotherhood of Team¬ 
sters, Chauffeurs, Warehousemen and Helpers of 
America, AFL, Case No. 21-CC-40.” 
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In support of this petition, your petitioners respect¬ 
fully show: 

(1) The order of which review is sought, being a final 
order of the National Labor Relations Board denying 
in whole or in part the relief sought, is reviewable by 
this Court under the provisions of Section 10(f) of the 
National Labor Relations Act; 

(2) Upon charges filed respectively by your peti¬ 
tioners and by Itailian Swiss Colony, a corporation, Gen¬ 
eral Counsel of the respondent Board, acting through 
the Regional Director of the Twenty-First Region (Los 
Angeles, California), issued on June 23, 1948, in pro¬ 
ceedings entitled as above, a consolidated complaint 
against four labor unions alleging that the said unions 
had engaged in and were engaging in unfair labor prac¬ 
tices affecting commerce within the meaning of Section 
8(b)(4)(A) of the National Labor Relations Act. The 
four unions against whom complaint was so issued were 
(a) International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local 87, AFL, 
hereinafter called “Teamsters 87”, (b) Kern County 
Farm Labor Union, Local 218, National Farm Labor 
Union, AFL, hereinafter called “Farm Union”, (c) Dis¬ 
tillery, Rectifying and Wine Workers Union, Local 45, 
AFL, and (d) Wholesale Delivery Drivers and Sales¬ 
mens Union, Local 848, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, AFL. After answers filed by the said unions, a 
hearing before one of the respondent Board’s trial ex¬ 
aminers was held in Los Angeles, California, from Au¬ 
gust 3, 1948, to September 22, 1948, and on April 28, 
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1949, the said trial examiner issued and filed with the 
respondent Board his Intermediate Report and Recom¬ 
mended Order. Thereafter, your petitioners filed with 
respondent Board their Statement of Objections to said 
Intermediate Report and Recommended Order and a 
Brief in support of that Statement. The matter was 
argued orally before respondent Board in Washington, 
D. C. on November 21, 1949, and on December 16, 1949, 
respondent Board made, rendered and entered its Deci¬ 
sion and Order, in and by which said Decision and Order 
respondent Board dismissed the said complaint as to 
Farm Union and as to Teamsters 87; 

(3) The unfair labor practices in which Farm Union 
was alleged by said complaint to have engaged and to be 
engaging consisted of (a) inducing and encouraging the 
employees of Italian Swiss Colony, a corporation, to 
engage in a strike and a concerted refusal in the course 
of their employment to use, manufacture, process, trans¬ 
port, or otherwise handle or work on any goods, articles, 
materials, or commodities, or to perform any services, 
with the object of forcing or requiring Italian Swiss 
Colony to cease using, selling, handling, or otherwise 
dealing in the products of, or to cease doing business 
with, Di Giorgio Wine Company, and (2) inducing and 
encouraging the employees of Safeway Stores, Inc., a 
corporation, to engage in a strike or a concerted refusal 
in the course of their employment to transport or other¬ 
wise handle or work on goods, articles, materials and 
commodities, or to perform any services, with the object 
of forcing or requiring Safeway Stores, Inc., and East- 
west Produce Company, a corporation, to cease using, 
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selling, handling or otherwise dealing in the products of, 
or to cease doing business with, Di Giorgio Fruit Cor¬ 
poration. The respondent Board dismissed the said com¬ 
plaint as to Farm Union for the reason that respondent 
Board found and concluded that Farm Union was not a 
labor organization and did not act as the agent of a 
labor organization in engaging in the activities alleged 
in the said complaint; 

(4) The unfair labor practices in which Teamsters 87 
was alleged by said complaint to have engaged and to be 
engaging consisted of inducing and encouraging em¬ 
ployees of certain trucking concerns (Oilfields Trucking 
Company, Pacific Motor Trucking Company, Arvin Line, 
and Turner Brothers) to engage in a strike or concerted 
refusal in the course of their employment to transport, 
or otherwise handle or work on any goods, articles, ma¬ 
terials or commodities, shipped or to be shipped by or to 
Di Giorgio Wine Company, or to perform any services 
in connection with such shipments, with the object of 
forcing or requiring said trucking concerns to cease do¬ 
ing business with Di Giorgio Wine Company. The re¬ 
spondent Board dismissed the said complaint as to Team¬ 
sters 87 for the reason that respondent Board found and 
concluded that the activities in which Teamsters 87 had 
engaged and was engaging as alleged in said complaint 
were “primary in character”; 

(5) The said order of respondent Board dismissing 
said complaint as to Farm Union and as to Teamsters 
87 is a final order denying the relief sought against said 
unions, by which order your petitioners and each of them 
are aggrieved. Petitioners request that the same be re- 
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viewed and set aside by the Court for the following rea¬ 
sons: 

(a) The findings of fact upon which the said 
order is predicated are not supported by substan¬ 
tial evidence and are contrary to the evidence; 

(b) The conclusions of law upon which the said 
order is predicated are erroneous and contrary to 
law; 

(c) The said order is arbitrary, capricious and 
not in accordance with law; 

(6) The points on which your petitioners intend to 
rely are as follows: 

(a) Farm Union was a labor organization and the 
agent of a labor organization within the meaning of 
Section 8(b) (4) (A) of the National Labor Relations 
Act at the time of the activities alleged in the said 
complaint and acted as such in engaging in said ac¬ 
tivities ; 

(b) The activities in which Teamsters 87 engaged 
as alleged in said complaint were not “primary in 
character”, but, whether or not regarded as “pri¬ 
mary in character” constituted unfair labor prac¬ 
tices within the meaning of Section 8(b)(4)(A) of 
the National Labor Relations Act. 

Wherefore, petitioners pray that this Court require 
the respondent Board to certify and file in this Court a 
transcript of the entire record in the proceeding, in¬ 
cluding the pleadings and the testimony upon which the 
order complained of was entered and the findings and 
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order of respondent Board, that thereupon this Court 
review the order of respondent Board and vacate and 
set aside the said order, and for such other and further 
relief as may be meet and proper in the premises. 

Dated: April 11, 1950. 

Respectfully submitted, 

BROBECK, PHLEGER & HARRISON 
MARION B. PLANT 
ALVIN J. ROCKWELL 
111 Sutter Street, 

San Francisco 4, California. 

Attorneys for 

Di Giorgio Fruit Corporation and 
Di Giorgio Wine Company 

[Endorsed]: Filed April 13,1950. 


[Title of Court of Appeals and Cause.] 

STIPULATION AS TO CERTAIN FINDINGS OF 
FACT BY THE TRIAL EXAMINER IN 
HIS INTERMEDIATE REPORT 

It is hereby agreed and stipulated by and between the 
petitioner and the respondent National Labor Relations 
Board that certain findings of fact contained in the In¬ 
termediate Report and Recommended Order of the Trial 
Examiner shall be accepted as correct for the purposes 
of review by the above entitled Court. 

The findings of fact which shall be so accepted as cor¬ 
rect are all of the findings and statements contained in 
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the text of that portion of the Intermediate Report which 
begins with the heading “Findings of Fact” (supra, p. 
116) and ends with the sentence, “Gould and McCann 
departed about 1 hour later, and returned the potatoes 
to Di Giorgio” immediately prior to the heading “E. 
Conclusions,” (supra p. 143) except for the following 
statements which petitioners do not accept as correct: 

(1) A statement at the end of the first paragraph un¬ 
der the heading, “II. The respondents” (supra p. 121), 
which statement reads as follows: 

“Its membership is composed exclusively of per¬ 
sons employed by Fruit Corporation as agricultural 
laborers and, for reasons which appear below, it is 
not a labor organization within the meaning of the 
Act.” 

(2) A statement at the end of the second paragraph 
under the heading “II. The respondents” (supra p. 122), 
which statement reads as follows: 

“In this sense, Teamsters 87 is not a labor organ¬ 
ization within the meaning of the Act.” 

(3) Certain statements in the third paragraph under 
the headings “III. The unfair labor practices: A. Pre¬ 
liminary” (supra p. 124), which statements read as fol¬ 
lows: 

“Both the General Counsel and Di Giorgio con¬ 
tend that the refusal of Di Giorgio to bargain is 
immaterial and, as will be apparent, the refusal was 
not an unfair labor practice. Granting arguendo 
that the bare fact of the refusal is immaterial, it 
does not follow that the reason for the refusal is 
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also immaterial. Indeed, insofar as the reason may 
be inferred, it goes to the heart of this case. Thus, 
while the record does not contain an explicit state¬ 
ment by the General Counsel or Fruit Corporation 
as to the latter’s reason for refusing to recognize 
or bargain with Farm Union and Teamsters 87, it 
is a reasonable inference that the refusal springs 
from the fact that the Board cannot compel Fruit 
Corporation to bargain. This is so because Fruit 
Corporation’s workers whom these two respondents 
claim to represent are agricultural laborers, who are 
excluded from the definition of ‘employee’ in Sec¬ 
tion 2 (3) of the Act and who, for that reason, are 
entitled to none of the protections or benefits of the 
Act. 

(4) Certain statements appearing at the end of the 
third paragraph under the headings “III. The unfair 
labor practices: A. Preliminary” (supra pp. 125-126), 
which statements read as follows: 

“• • • This case was tried on the theory that all 
members of Farm Union and Teamsters 87 working 
for Di Giorgio are indeed agricultural laborers 14 
and, as discussed under ‘Conclusions’ below, one of 
the principal issues is whether each of these re¬ 
spondents, although not qualified to utilize the pro¬ 
cedures of the Board under Sections 8 (a) and 9 (a) 
to (c) in order to establish its claimed majority 
status and to require that Fruit Corporation bar¬ 
gain with it, nevertheless may be prosecuted under 
Section 8 (b) because of its conduct intended to 
achieve recognition.” 
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(5) A certain statement appearing at the beginning of 
the fourth paragraph under the headings “III. The un¬ 
fair labor practices: A. Preliminary” (supra p. 126), 
which statement reads as follows: 

“In considering the events related below, it should 
be borne in mind that Teamsters 87 is alleged to 
have engaged in unfair labor practices only in con¬ 
nection with its primary picket line at Di Giorgio, 
the scene of the primary dispute.” 

Dated May 29,1950. 

NATIONAL LABOR RELATIONS BOARD 
By A. NORMAN SOMERS 
A. Norman Somers 
Assistant General Counsel 

DI GIORGIO FRUIT CORPORATION and 
DI GIORGIO WINE COMPANY, 

By BROBECK, PHLEGER & HARRISON 
Brobeck, Phleger & Harrison 

MARION B. PLANT 
Marion B. Plant 

ALVIN J. ROCKWELL 
Alvin J. Rockwell 
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STATEMENT OF QUESTIONS PRESENTED 

The following questions axe presented under the Na¬ 
tional Labor Relations Act, and particularly under section 
8(b) (4) (A) which makes it an unfair labor practice for a 
“labor organization or its agents * * * to induce or en¬ 
courage” a secondary strike: 


I 

(a) Whether a local union whose membership is com¬ 
prised of striking agricultural laborers is a “labor organi¬ 
zation.” 

(b) Whether a local union which, acting under the guid¬ 
ance and with the assistance of the national labor organiza¬ 
tion of which it is a subdivision, engages in strike activity 
designed to accomplish an object of the national, acts as an 
instrumentality or “agent” of the national 

n 

Whether a labor organization on strike against a farm 
employer not required to accord it recognition commits an 
unfair labor practice in inducing employees of trucking 
concerns, by disciplinary action, threats thereof, and peace¬ 
ful suasion, to refuse to make deliveries to or pickups from 
the struck premises with the object of forcing the trucking 
concerns to cease doing business with the struck employer. 
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District of Columbia Circuit 


Di Giorgio Fruit Corporation, 
a corporation, and 

Di Giorgio Wine Company, 
a corporation, 
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National Labor Relations Board, Inter¬ 
national Brotherhood of Teamsters, 
Chauffeurs, Warehousemen, and Help¬ 
ers of America, Local 87, AFL, and 
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PETITIONERS’ OPENING BRIEF 


JURISDICTIONAL STATEMENT 

The National Labor Relations Board had jurisdiction by reason 
of Section 10(a) of the National Labor Relations Act (61 Stat. 
146; Title 29 U.S. Code, sec. 160(a)). This Court has jurisdic¬ 
tion by reason of section 10(f) of the National Labor Relations 
Act (61 Stat. 148; Title 29 U.S. Code, section 160(f)). 



2 

STATEMENT OF THE CASE 

A. Nature of the Case—the Order of Which Review Is Sought. 

The case is one in which your petitioners sought relief from 
respondent Board against a secondary boycott instituted and car¬ 
ried on by Kern County Farm Labor Union, Local 218, National 
Farm Labor Union (hereinafter sometimes called Farm Union), 
and International Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America, Local 87 (hereinafter called 
Teamsters 87), with the aid, on certain occasions hereinafter 
mentioned, of Distillery, Rectifying and Wine Workers Inter¬ 
national Union, Local 45 (hereinafter called the Wine Workers 
Union) and Wholesale Delivery Drivers and Salesmen’s Union, 
Local 848, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America (hereinafter called 
Teamsters 848). 

General Counsel of the respondent Board issued a consolidated 
complaint charging all four unions with unfair practices under 
Section 8(b) (4) (A), the secondary boycott provision, of the Na¬ 
tional Labor Relations Act, and sought and obtained in the 
United States District Court for the Southern District of Cali¬ 
fornia, an injunction against all four unions under section 11(1) 
of that Act. 1 

However, the Board, while granting relief against the Wine 
Workers Union and Teamsters 848, dismissed the complaint as 
to Farm Union and Teamsters 87. It dismissed as to Farm Un¬ 
ion because it considered that Farm Union was not a ’’labor or- 

K » 

ganization” or the ’’agent” of a labor organization. It dismissed 
as to Teamsters 87 because it considered that the activities of 
Teamsters 87 were ’’primary in character.” The order of dismis¬ 
sal as to these two unions is the order of which your petitioners 
seek review. 

1 Le Baron v. Kern County Farm Labor Union (S.D. Cal.), 80 F. Supp. 
151. 
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B. The Record. 

A joint appendix (hereinafter cited as J.A.) filed by petitioners 
and the respondent Board contains the pleadings, portions of the 
testimony, the trial examiner’s Intermediate Report and Recom¬ 
mended Order, the Board’s Decision and Order, and the Petition 
for Review. 

Comparatively little of the testimony or documentary evidence 
is reproduced in the joint appendix for the reason that the trial 
examiner’s recommended findings, which were adopted by the 
Board, supply most of the pertinent facts. It therefore is neces¬ 
sary to refer to the evidence only for the purpose of supplement¬ 
ing the findings with certain facts of which the findings omit 
mention. Factual references in the statement which follows are 
mostly to the trial examiner’s recommended findings which the 
Board made its own. Where the reference is to the evidence, that 
fact will appear. 

C. The Facts. 

Di Giorgio Fruit Corporation, hereinafter called the “Fruit 
Corporation’’, is engaged in growing and selling vegetables and 
fruits (J.A. 116). It owns and operates several ranches, among 
which is one of about 11,000 acres near Bakersfield, California, 
known as Di Giorgio Farms (J.A. 116-117). 

Di Giorgio Wine Company, hereinafter called the "Wine Com¬ 
pany’’, is a wholly owned subsidiary of the Fruit Corporation 
(J.A. 117). It operates a winery located upon land leased from 
the Fruit Corporation and which is a part of the Di Giorgio Farms 
property (J.A. 118). 

Shortly prior to October 1, 1947, Farm Union and Teamsters 
87 demanded of the Fruit Corporation that it bargain collectively 
with certain units of agricultural laborers in its employ (J.A. 
123). The unit which Farm Union claimed to represent was com¬ 
prised of harvest and field workers, irrigators, and packing shed 
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workers (J.A. 122). The unit claimed by Teamsters 87 was com¬ 
prised of truck drivers and helpers (J.A. 123). 

The Fmit Corporation refused to bargain with either union 
and on October 1, 1947, the two unions established, and they 
thereafter maintained, a joint picket line at each point where a 
private road from the ranch or winery property joined a public 
road (J.A. 123-124). In addition to maintaining these picket 
lines the two unions engaged in certain activities about to be 
described and which were alleged in the complaint issued by 
General Counsel to constitute unfair labor practices. 

1. ACTIVITIES OF FARM UNION. 

On three different occasions, the Farm Union picketed the 
premises of employers other than Di Giorgio and thereby in¬ 
duced the employees of those employers to engage in secondary 
strikes. Two of these incidents involved the plant of Italian Swiss 
Colony at Clovis, California. The third involved the distribution 
warehouse of Safeway Stores, Inc., at Los Angeles, California. 
The particulars follow: 

a. Activities at Italian Swiss Colony. 

In the late afternoon of Thursday, February 26, 1948, a ship¬ 
ment of wine from Di Giorgio (i.e., from the Wine Company) 
to Italian Swiss Colony arrived by tank car at the latter’s Clovis 
plant (J.A. 138). The Farm Union thereupon established a picket 
line at the plant, and the next morning the employees of Italian 
Swiss Colony refused to cross the picket line to report for work 
(ibid .). The car thereafter was unloaded by supervisory personnel 
and the pickets departed (ibid.). 

On March 4, 1948, twelve more tank cars of wine from Di 
Giorgio arrived at the Italian Swiss Colony plant (J.A. 139). 
Again, the Farm Union established a picket line at the plant 
(ibid.). Italian Swiss Colony employees refused to work behind 
the picket line and walked out (ibid.). The picket line was main- 
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tained, and Italian Swiss Colony employees remained away from 
work, through March 10 (J.A. 140). Most of the wine having 
then been unloaded by supervisory employees, the pickets left 
and oh the morning of March 11, the Italian Swiss Colony em¬ 
ployees returned to work {ibid.). 

In the foregoing affairs, the Farm Union had the cooperation 
of the Wine Workers Union, which represented Italian Swiss 
Colony employees and which instructed them not to work behind 
the picket line (J.A. 138-139). 

b. Activities at Safeway. 

On April 29, 1948, two truckloads of potatoes left Di Giorgio 
Farms for Safeway’s distribution warehouse at Los Angeles (J.A. 
141). The trucks, which were owned and operated by independent 
trucking concerns, were followed to Los Angeles by three Farm 
Union pickets, one of whom was A1 Haxton, a business represen¬ 
tative of Farm Union’s parent body, the National Farm Labor 
Union, who was helping to organize Farm Union (J.A. 141) and 
to run its strike (testimony of Henry Hasiwar, J.A. 72-73). Upon 
arrival of the trucks at the Safeway warehouse, Haxton spoke to a 
Safeway supervisory employee, asked that the potatoes not be 
unloaded and threatened a picket line if unloading should pro¬ 
ceed (J.A. 141). He repeated his threat to the supervisory em¬ 
ployee’s superior over the telephone (J.A. 142). When employees 
of one of the truckers started unloading potatoes, picketing was 
commenced and drivers employed by Safeway then refused to 
drive their trucks through the picket line (J.A. 142-143). This 
state of affairs continued for about two hours until the employees 
of the independent trucker started reloading the potatoes on the 
truck for the purpose of removing them from the premises (J.A. 
143). The pickets were then withdrawn, and the Safeway drivers 
resumed their work {ibid.). 


6 

In the foregoing affair the Farm Union had the cooperation 
of Teamsters 848, which represented the Safeway drivers and 
which took the position that Safeway drivers would not drive 
their trucks from the warehouse premises until the potatoes were 
removed (J.A. 142-143). 

2. ACTIVITIES OF TEAMSTERS 87. 

As already noted, the picket lines at Di Giorgio Farms were 
maintained jointly by the Farm Union and Teamsters 87 (J.A. 
123-124). The membership of Teamsters 87 was comprised of 
truck drivers and helpers employed by trucking and other con¬ 
cerns in the Bakersfield area (J.A. 121-123). Among those con¬ 
cerns was Turner Brothers, a trucking concern engaged in die 
business of hauling grapes and other agricultural products for 
farmers in the area (J.A. 127), Arvin Line, a trucking concern 
engaged in the business of hauling general merchandise in and 
about Bakersfield (J.A. 131), Oilfields Trucking Company, which 
is engaged in the transportation of petroleum products and oil¬ 
fields equipment in the states of California, Arizona and Nevada 
(J.A. 132), and Pacific Motor Trucking Company, a wholly 
owned subsidiary of Southern Pacific Railway engaged in per¬ 
forming a pickup and delivery service for its parent corporation 
and the Santa Fe Railroad at various points along the lines of 
those railroads (J.A. 134). 

The constitution, by-laws and policies of Teamsters Local 87 
required that its members employed by trucking concerns such as 
those mentioned refuse to cross the picket lines at Di Giorgio 
Farms—in other words, that they refuse to make deliveries to or 
pickups from either the ranch or the winery (J.A. 130). Teamsters 
Local 87 penpitted this policy to remain in effect throughout 
the period in question and engaged in certain activities, both on 
the picket line and elsewhere, designed to effectuate the same. 
More particularly: 
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cl Activities M the Picket Um. 

The pickets of Teamsters Local 87 did not confine themselves 
to encouraging strike action by employees or prospective em¬ 
ployees of Di Giorgio, but sought to induce employees of trucking 
concerns such as those above mentioned to refuse to enter the 
ranch and winery premises. On October 1, 1947, the day that 
the picket lines were established, drivers employed by Turner 
Brothers, who were seeking to deliver grapes to the winery, were 
told by the pickets at the winery entrance that it would be unfair 
to go through the picket line and that if the drivers went through 
they would be scabs (J.A. 127). The next day, when Turner 
Brothers’ drivers again attempted to deliver grapes, they were met 
at the picket line by Robert Pentzer, then secretary-treasurer of 
Teamsters 87, who told them that if they crossed the picket line 
their membership books would be withdrawn (J.A. 128). There¬ 
after, drivers employed by Oilfields Trucking Company, attempt¬ 
ing to deliver oil to the winery, were told by the pickets that all 
members of Teamsters 87 were expected to respect the picket line 
and that the drivers should know the rules of their union (J.A. 
134); and drivers employed by Pacific Motor Trucking Company, 
seeking to make pickups at the winery, were told by the pickets 
that as union members the drivers could not cross the line (J.A. 
136). 

b. Activities Elttwhcrt, 

The activities of Teamsters 87 were not confined to the picket 
line. For example, a driver employed by Arvin Line, who had 
attempted to deliver machinery to the winery and had turned back 
upon seeing the pickets, later talked at the Union office to Joe 
Hickman, president of Teamsters 87, and was told that he should 
refrain from making any deliveries so long as the picket line re¬ 
mained (J.A. 131). The threat which had been made on the 
picket line by Pentzer, the secretary-treasurer, that any driver 
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crossing the picket line would have his membership book with¬ 
drawn was later carried out in the case of Roy Turner, a driver 
employed by Turner Brothers, who, notwithstanding the picket 
line, made several deliveries of grapes to the winery. Turner 
was convicted by the Teamsters 87 Executive Board of a charge 
of having crossed the picket line on October 3, 1947, and was 
fined $1,000 (J.A. 130). The fine was publicized to the member¬ 
ship at its next meeting by reading the minutes of the Executive 
Board meeting at which the fine was levied (testimony of Robert 
R. Stauffer, J.A. 50-51). 2 The Union thereafter refused to accept 
payment of Turner’s dues until and unless the fine was paid 
(J.A. 130-131). Turner did not pay the fine and was no longer 
a member in good standing at the time of the hearing {ibid.). 

3. THE NATURE OF FARM UNION. 

As hereinabove noted, Farm Union is the Kern County Local 
of the National Farm Labor Union. The National, as we shall 
shortly see, is a labor organization even under the Board’s reason¬ 
ing, and it has been so held. 3 Inasmuch as the case presents a 
question as to whether the Board erred in concluding that the 
Local was not a labor organization or the agent of a labor or¬ 
ganization, it is pertinent to examine the relationship between it 
and the National. The Board’s findings contain very little touch¬ 
ing upon that relationship, but the National’s constitution is in 
evidence (J.A. 87) and Henry Hasiwar, its western representa¬ 
tive and a member of its Executive Board, testified without con¬ 
tradiction as to the part played by it in the Local’s organization 
and activities (J.A. 56). 

__ • 

following the testimony cited in the Text the trial examiner stated, 
"I will strike the answers” (J.A. 51). However, it is our understanding 
that this ruling related, not to the testimony which immediately preceded 
it, but to certain prior answers upon which a ruling had been reserved 
(J.A. 45-47, 49). 

3 Matter of Bar Packing Company and Edith Morgan, et al., 80 N.LR.B. 

1 . 
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The National’s constitution reveals that it was formed "for the 
mutual benefit of its members who join together to secure and 
protect their rights as individuals by collective action” (J.A. 87). 
Its objects are "to organize all workers employed in agricultural 
pursuits throughout the United States, continental North America, 
and adjacent islands, to improve the conditions and protect the 
interests of its members; to obtain and maintain the wages, hours, 
working and other conditions of its membership; to settle dis¬ 
putes between members and their employers and to secure writ¬ 
ten contracts for members with their employers”, and in various 
other specified respects to act in the interest or for the benefit 
of its members (J.A. 87-88). 

Membership in the National is open to "all men and women 
who work on farms, ranches, plantations, or who are employed 
in other agricultural pursuits.” (J.A. 88.) It should not be in¬ 
ferred, however, that its membership is limited to individuals 
employed as agricultural laborers within the meaning of the ex¬ 
clusion in section 2(3) of the Act. On the contrary, its member¬ 
ship includes commercial packing house employees and others 
who are entitled to engage in collective bargaining under the Act 
(J.A. 58-59). For example, Tulare County Farm Labor Union, 
Local 219, has a chapter comprised of commercial packing house 
employees (J.A. 76-77). 

The locals of the Union are not autonomous entities simply 
banded together in a federation under the name of the National; 
The National is itself the Union, with a membership comprised 
of individual workers, and the locals are-merely , subdivisions 
thereof. In this connection, the National’s constitution provides 
(J.A. 88): 

"The Union shall be composed of its membership organ¬ 
ized in Locals, Chapters and other units hereinafter estab¬ 
lished under this constitution.” 
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The "supreme ruling body” is the "Convention” (J.A. 89), 
and between conventions authority to "act in behalf of the mem¬ 
bership” is vested in the "Executive Board,” which is "responsible 
for carrying out the policies and programs adopted by the conven¬ 
tion.” (J.A. 90). The president is empowered to issue and sus¬ 
pend local charters and to perform various other functions in 
respect to the affairs of the locals (J.A. 91, 92, 95, 98, 104, 105). 
The officers and governing bodies of the locals, their powers, 
functions and duties, and other matters having to do with the 
membership, internal organization and functioning of the locals, 
are all provided for, specified and regulated in detail by the 
National constitution (J.A. 92-98,100,102-104). 

The constitution further provides that in the event of a dispute 
with an employer which a local is unable to settle, the president 
of the National shall "send a National representative to seek a 
prompt settlement of the matter” (J.A. 104), and that in the 
event a settlement is not forthcoming, "a strike vote shall be taken 
under the supervision of the National representative” {ibid.). 

In February, 1947 (J.A. 78-79), Henry E. Hasiwar, a member 
of the National’s Executive Board, was sent to California to act 
as the National’s western representative (J.A. 57), one of his 
functions being to assist in organizing local unions {ibid.). He in 
fact "helped to organize” the Local (J.A. 79). In June, 1947, 4 A1 
Haxton, an organizer employed by the National, was sent to 
Bakersfield to work with Hasiwar in organizing the Local and 
"to help run their strike” (J.A. 72-73). The first officers of the 
Local were elected some weeks later in July or August, 1947 (J.A. 
72). The strike began November 1, 1947 (J.A. 123). The Local 
operated under the constitution of the National and was still 
doing so at the time of the hearing, although it was then engaged 

^Hasiwar stated that Haxton arrived "June 18” without specifying the 
year (J.A. 73). However, the reference obviously was to June, 1947, since 
Haxton was already on the scene at the time of the Safeway incident in 
April, 1948 (J.A. 141). 
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in formulating by-laws of its own (J.A. 66-68). Its membership 
was still limited to striking Di Giorgio workers (J.A. 60, 71-72). 
Hasiwar "assisted’' the Local "in working out the program” for 
the strike (J.A. 63) and "in running the strike” (J.A. 57), and 
the Local generally responded to his suggestions and directions 
(J.A. 62-63). The Local’s program under which "the pickets were 
to follow the products” (J.A. 64) was "worked out conjointly” 
with Hasiwar (J.A. 65), who referred to it as "our program and 
policy” and who referred to the strike committee as "our com¬ 
mittee” (J.A. 64). Hasiwar addressed various union organiza¬ 
tions in efforts to obtain financial and other support "so we could 
maintain a strike” (J.A. 74) and "so that we could run the strike” 
(ibid .). Hasiwar directed picketing and he and Haxton themselves 
engaged in picketing (J.A. 64-65). It was Haxton who lead the 
pickets to the Safeway warehouse at Los Angeles (J.A. 141-142). 

4. THE ATTEMPT TO OBTAIN CERTIFICATION. 

During the strike Farm Union and Teamsters 87 filed with the 
Board petitions for certification as the representatives of Di 
Giorgio employees in the respective units hereinabove mentioned, 
and also filed charges against the Fruit Corporation alleging re¬ 
fusal to bargain (J.A. 125). However, the petitions and charges 
were dismissed because the employees in question were employed 
as agricultural laborers and Di Giorgio therefore was under no 
duty to bargain with respect to them (ibid .). 

D. The Board Proceedings. 

1. THE PLEADINGS. 

As heretofore noted, the complaint issued by General Counsel 
named as respondents the Farm Union, Teamsters 87, the Wine 
Workers, and Teamsters 848 (J.A. 1-2). More particularly: 

(a) Complaint was made of the Farm Union because of its 
activities at die Italian Swiss Colony plant at Clovis, and at the 
Safeway distributing warehouse at Los Angeles (J.A. 9-10). 
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(b) Complaint was made of the Wine Workers because of 
their participation in the Italian Swiss Colony affairs (J.A. 8). 

(c) Complaint was made of Teamsters 848 because of its par¬ 
ticipation in the Safeway affair (J.A. 10-11). 

(d) Complaint was made of Teamsters 87 because of its activi¬ 
ties in connection with the employees of the four trucking con¬ 
cerns which have been mentioned (J.A. 5-7). 

It was alleged in substance with respect to each union that it 
had induced and encouraged the employees of the employer 
(Italian Swiss Colony, Safeway, or the trucking concerns as the 
case happened to be) to engage in a strike or concerted refusal 
in the course of their employment to perform services, an object 
thereof being to force or require such employer to cease doing 
business with Di Giorgio, and that the Union had thus engaged 
in unfair labor practices within the meaning of Section 8(b) (4) 
(A) of the Act. 5 

* . * 

The answers of Farm Union (J.A. 14) and Teamsters 87 (J.A. 

26) both denied generally the allegations of the complaint except 
that Teamsters 87 admitted that it was a labor organization (J.A. 

27) . Because of Farm Union’s denial that it was a labor organiza¬ 
tion, General Counsel was permitted to amend his complaint dur¬ 
ing the hearing to allege not only that Farm Union was a labor 
organization, but also that it acted as the agent of a labor organ¬ 
ization (J.A. 61, 80, 85). 

2. THE FINDINGS AND DECISION. 

Except in one particular hereinafter noted, the trial examiner’s 
recommended findings of fact and conclusions of law were 
adopted by the Board. The facts in respect to the activities of the 
several unions were found to be as we have stated them. Both the 

^Violations of section 8(b) (1) (A) were also claimed in amendments 
made at the commencement of the hearing (J.A. 33-34). However, the 
Board concluded that this section had not been violated, and we are not 
attacking this conclusion. 
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Wine Workers and Teamsters 848 were held guilty of unfair 
labor practices under section 8(b) (4) (A) of die Act—the Wine 
Workers because of their participation in the Italian Swiss Colony 
affairs (J.A. 160, 176), and the Teamsters 848 because of its 
participation in the Safeway affair (J.A. 161, 176), and a cease 
and desist order was issued against them (J.A. 177, 178). How¬ 
ever, Farm Union and Teamsters 87, the instigators of the boy¬ 
cott, were let off; the complaint was dismissed as to diem (J.A. 
179), and they are free under the decision to continue their in¬ 
stigation of secondary strikes and boycotts aimed at Di Giorgio. 

Stated briefly, the Board’s reasons for dismissing the complaint 
as to the latter two unions were: (a) It considered that Farm 
Union was not a labor organization or the agent of a labor organ¬ 
ization; and (b) it considered that die above described activities 
of Teamsters 87 were "primary in character.” More particularly: 

a. Tba DnUn as to Hw Fan Ualoa. 

In respect to the question whether Farm Union was a "labor 
organization” the Board adopted (J.A. 173) the following finding 
of die trial examiner (J.A. 121): 

"Kern County Farm Labor Union, Local 218, affiliated 
with National Farm Labor Union, A. F. of L., is an organ¬ 
ization which was formed for the purpose of representing 
farm and allied workers in matters of collective bargaining. 
Its membership is composed exclusively of persons employed 
by Fruit Corporation as agricultural laborers and, for rea¬ 
sons which appear below, it is not a labor organization within 
the meaning of the Act.” 

The reasoning to which the foregoing finding referred as appear¬ 
ing "below” was (a) that section 2(5) of the Act defines a labor 
organization as one "in which employees participate,” (b) that 
section 2(3) provides that the term "employee” does not include 
"any individual employed as an agricultural laborer,” and (c) 
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that a local union comprised exclusively of agricultural laborers 
therefore is not a labor organization (J.A. 145-146). 

In respect to the question whether Farm Union acted as die 
‘'agent” of a labor organization, the trial examiner made no find¬ 
ing, but disposed of General Counsel's contention based upon the 
relationship between the National and the Local and its activities 
with the following statement (J.A. 151): 

"* * * These are bootstrap arguments which do not upset 
the above conclusion. Technical arguments may be advanced 
one upon another, as they have been here, but they do not 
obscure the real issue. They are a ‘series of interpretations 
so far-fetched and forced as to bring into question the candor 
of Congress as well as the integrity of the interpretative 
process.” 

The Board added the following (J.A. 175-176): 

'** * * We also conclude, as did the Trial Examiner, that 
Farm Union cannot be held liable as an ‘agent’ of its parent 
body. National Farm Labor Union, because it acted in its 
own interest.” 

b. Tin Decision as to Teamsters 87. 

In respect to Teamsters 87, the trial examiner found that inso¬ 
far as the membership of the Union was comprised of agricultural 
employees it was not a labor organization within the meaning 
of the Act (J.A. 122). He also concluded that the activities of 
Teamsters 87 were not “secondary” in character (J.A. 156). For 
these reasons, he recommended that the complaint be dismissed 
as to Teamsters 87 (J.A. 158). 

The Board rejected the trial examiner’s recommended finding 
that Teamsters 87 was not a labor organization, and found that 
it was. In this connection, it said (JA.. 176): 

“Contrary to the Trial Examiner, we find that Teamsters 
87 is a labor organization within the meaning of Section 
2(5) of the Act. Although Teamsters 87 admits to member- 
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ship, and claims to represent, Di Giorgio’s agricultural 
laborers, it also numbers among its members employees of 
other employers in Southern California. It clearly, there¬ 
fore, falls within the Act’s definition of a labor organiza¬ 
tion.” 

However, the Board agreed with the trial examiner’s conclu¬ 
sion that the activities of Teamsters 87 were “primary in char¬ 
acter” and that die complaint should be dismissed as to it for 
that reason. In this connection, it said (J.A. 176): 

"* * * We agree with the Trial Examiner, however, that 
their action having been primary in character Teamsters 87 
has not engaged in unfair labor practices within die mean¬ 
ing of Section 8(b) (4) (A) of the Act. We shall adopt his 
recommendations that the complaint be dismissed in that 
respect.” 

STATUTORY PROVISIONS INVOLVED 

As already indicated, the statutory provision which the unions 
were charged with violating is section 8(b)(4)(A) of the Na¬ 
tional Labor Relations Act. Section 8(b) (4) reads as follows: 

"(b) It shall be an unfair labor practice for a labor or¬ 
ganization or its agents— 

♦ * * * * * * 

"(4) to engage in, or to induce or encourage the em¬ 
ployees of any employer to engage in, a strike or a concerted 
refusal in die course of their employment to use, manufac¬ 
ture, process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to perform any 
services, where an object thereof is: (A) forcing or requir¬ 
ing any employer or self-employed person to join any labor 
. or employer organization or any employer or other person 
to cease using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, processor, or 
manufacturer, or to cease doing business with any other 
person; (B) forcing or requiring any other employer to 
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recognize or bargain with a labor organization as the repre¬ 
sentative of his employees unless such labor organization has 
been certified as the representative of such employees under 
the provisions of section 9; (C) forcing or requiring any 
employer to recognize or bargain with a particular labor 
organization as the representative of his employees if an¬ 
other labor organization has been certified as the representa¬ 
tive of such employees under the provisions of section 9; 
(D) forcing or requiring any employer to assign particular 
work to employees in a particular labor organization or in 
another trade, craft, or class, unless such employer is fail¬ 
ing to conform to an order or certification of the Board 
determining the bargaining representative for employees 
performing such work: Provided, That nothing contained 
in this subsection (b) shall be construed to make unlawful a 
refusal by any person to enter upon die premises of any em¬ 
ployer (other than his own employer), if the employees of 
such employer are engaged in a strike ratified or approved 
by a representative of such employees whom such employer 
is required to recognize under this Act;” 

Also involved, so far as Farm Union is concerned, are section 
2(5), defining the term "labor organization,” and section 2(3), 
which contains definitive provisions relative to the term "em¬ 
ployee.” Section 2(5) reads as follows: 

"(5) The term 'labor organization’ means any organiza¬ 
tion of any kind, or any agency or employee representation 
committee or plan, in which employees participate and which 
exists for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, 
rates of pay, hours of employment, or conditions of work.” 

Section 2(3) reads as follows: 

"(3) The term 'employee’ shall.include any employee, 
and shall not be limited to the employees of a particular em¬ 
ployer, unless the Act explicitly states otherwise, and shall 
include any individual whose work has ceased as a con¬ 
sequence of, or in connection with, any current labor dis¬ 
pute or because of any unfair labor practice, and who has 
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not obtained any other regular and substantially equivalent 
employment, but shall not include any individual employed 
as an agricultural laborer, or in die domestic service of any 
family or person at his home, or any individual employed 
by his parent or spouse, or any individual having the status 
of an independent contractor, or any individual employed 
as a supervisor, or any individual employed by an employer 
subject to the Railway Labor Act, as amended from time to 
time, or by any other person who is not an employer as 
herein defined.” 

POINTS UPON WHICH PETITIONERS RELY 

The points upon which your petitioners rely are as follows: 

(1) Farm Union was a labor organization and the agent of a 
labor organization within the meaning of section 8(b)(4)(A) 
of the Act at the time of the activities alleged in the complaint 
and acted as such in engaging in said activities (JA.. 185). 

(2) The activities in which Teamsters 87 engaged as alleged 
in the complaint were not "primary in character,” but whether 
or not regarded as "primary in character” constituted unfair labor 
practices within the meaning of section 8(b) (4) (A) of the Act 
{ibid.'). 

SUMMARY OF THE ARGUMENT 

The argument upon the foregoing points may be summarized 
as follows: 

I. The Case Against Farm Union 

A. Farm Union was a "labor organization” because its mem¬ 
bers, though employed as agricultural laborers, were nevertheless 
"employees” in the generic sense in which that term is used in 
defining a "labor organization.” The Act uses the term "em¬ 
ployee” in more than one sense; in some places it connotes a 
relationship to a particular employer or employment, but in other 
places refers to members of the working class generally. It is in 
the latter sense that the term is used in defining a "labor organiza- 
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tion.” The exclusion from the meaning of the term "employee” 
of "any individual employed as an agricultural laborer” means 
simply that an individual is not to be considered an "employee” in 
relation to agricultural labor; he nevertheless remains an "em¬ 
ployee in the generic” sense in which that term is used in defin¬ 
ing a "labor organization.” The farmer’s need for protection 
was one of the main reasons for prohibiting secondary boycotts, 
and Congress considered that it was granting him full protection. 
To make the legality of the instigating union’s conduct depend 
upon whether it has members other than farm laborers is to apply 
a test not germane to the problem, which leads to absurd results, 
and which defeats the Congressional intent. 

B. Farm Union acted as the agent of a "labor organization.” 
The strike was sponsored by National Farm Labor Union, an ad¬ 
mitted "labor organization,” of which Farm Union was merely 
a local subdivision. Farm Union functioned as an instrumentality 
of the National under the guidance of the National for the pur¬ 
pose of accomplishing an objective of the National. The fact 
that its own interest also was served does not alter the fact that 
it acted in the interest of the National. 

II. The Case Against Teamsters 87 

The Act prohibits in plain language the conduct of Teamsters 
87 in inducing and encouraging employees of trucking concerns 
to refuse to enter the Di Giorgio premises and in fining one of 
them for doing so. The Board has based its decision upon its 
own notion of what constitutes secondary boycott activity rather 
than upon the Congressional concept as expressed in the plain 
language of the statute. The language of the Act shows that 
Congress had clearly in mind factual situations like the present 
and decided to except them from the secondary boycott prohibition 
only in circumstances which do not exist in the present case. 
Congress believed that there was no such thing as justifiable 
secondary strike activity. 
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ARGUMENT 


I. THE CASE AGAINST FARM UNION: FARM UNION WAS 
BOTH A LABOR ORGANIZATION AND THE AGENT OF A 
LABOR ORGANIZATION WITHIN THE MEANING OF THE 
ACT. 

Section 8(b) of the Act render die conduct to which it refers 
an unfair labor practice if engaged in by "a labor organization 
or its agents.” Farm Union was a labor organization for the 
reasons set forth under heading "A” below. Furthermore, it 
acted as an agerit of a labor organization as set forth under head¬ 
ing "B” below. For each of these reasons, the Board’s decision 
as to Farm Union was erroneous. 

A. Farm Union Was a "Labor Organizat i on" Within the Moaning 
of the Act. Its Members Were "Employees" In the Generic 
Sense in Which That Term Is Used in Defining the Phrase, 
lodoi wrganizanon* 

The Board’s holding that the Farm Union was not a labor 
organization at the time of the activities of which complaint is 
made is based on the definitions of ’’labor organization” and of 
"employee” contained respectively in sections 2(5) and 2(3) of 
the Act. Section 2(5) defines a "labor organization” as an organ¬ 
ization "in which employees participate” (see page 16, supra). 
Section 2(3) provides that the term "employee” shall not include 
"any individual employed as an agricultural laborer” (see page 
17, supra). The Board therefore concludes that a local union 
comprised exclusively of agricultural laborers is not a labor or¬ 
ganization. 

With respect to an almost identical argument as to the meaning 
of die word "employee” as used in section 10(c) of the Act, the 
Supreme Court has said: 

"The syllogism is perfect. But this is a bit of verbal logic 
from which the meaning of tilings has evaporated.” 

Phelps Dodge Corporation v. National Labor Relations 
Board, 313 U.S. 177,191. 
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The foregoing might just as well have been said of the Board’s 
decision in the present case. The reasoning is specious, and the 
result, as we are about to see, is wholly artificial. 

1. IN MAKING THE LEGALITY OF THE LOCAL UNION'S CONDUCT DEPEND 
UPON WHETHER OR NOT IT HAD MEMBERS OTHER THAN FARM 
LABORERS. THE BOARD APPLIED A TEST WHICH IS NOT GERMANE TO 
THE PROBLEM AND WHICH LEADS TO ABSURD RESULTS. 

As heretofore noted, the Board’s decision is based upon the fact 
that Farm Union’s membership was comprised exclusively of in¬ 
dividuals employed as agricultural laborers—that although "allied 
workers” such as commercial packing house employees are eligible 
for membership, the Union had not yet gotten around to organ¬ 
izing anyone other than Di Giorgio’s farm laborers. Under the 
Board’s reasoning, if two of Di Giorgio’s striking workers were 
to obtain jobs tomorrow in a commercial packing house, Farm 
Union would thereupon become a "labor organization” and its 
secondary boycott of Di Giorgio would become illegal. If the 
two workers were then to lose their jobs in the commercial pack¬ 
ing house. Farm Union would then cease to be a labor organiza¬ 
tion, and its secondary boycott of Di Giorgio would revert to 
legality. The legality of Farm Union’s secondary boycott thus is 
made to depend upon a factor in no way germane to the problem. 

The reason of things likewise has been evaporated from the 
reverse side of the picture. Some hypothetical cases will demon¬ 
strate this to be so. 

Suppose that one of Di Giorgio’s striking agricultural laborers 
were to apply for a job in a commercial packing house and were 
to be refused employment because of his membership in Farm 
Union. It is an unfair labor practice for an employer "by discrim- 
ination in regard to hire * * * to * » » discourage membership 
in any labor organization” (sec. 8(a) (3) )- But under the Board’s 
reasoning, the packing house operator would not be guilty of an 
unfair labor practice because the Farm Union is not a "labor 
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organization.” True, its members, like the one just mentioned, 
are potential packing house employees; but the Board holds that 
until and unless some of them actually secure packing house jobs 
they are agricultural laborers, that they therefore are not "em¬ 
ployees” in any sense of that term, and that their union therefore 
is not a "labor organization.” 

Suppose that this same commercial packing house operator, 
being desirous of insuring that none of his existing employees 
would join the Farm Union, were to threaten to discharge any 
of them who did so. According to the Board’s decision, he never¬ 
theless would not be guilty of the unfair labor practice of coercing 
his employees in the exercise of their right to join a "labor or¬ 
ganization” (see sec. 8(a)(1), sec. 7) because the Farm Union, 
being comprised at the moment of agricultural laborers, is not a 
"labor organization.” 

Suppose that in representation proceedings involving the com¬ 
mercial packing house employees, the Farm Union should seek 
a place on the ballot. According to the Board’s decision, the Farm 
Union would not be entitled to participate because it is not an 
"individual” and, since it is still comprised exclusively of agri¬ 
cultural laborers, is not a "labor organization” within the mean¬ 
ing of the provisions governing selection of collective bargaining 
representatives (see sec. 9(c) (1) (A)). 

If the question whether the Farm Union was a labor organiza¬ 
tion had been presented to the Board in any of the foregoing 
factual contexts, we have not the slightest doubt that its answer 
would have been in the affirmative.® The question is exactly the 
same in the context of the present case, and the answer should 

®For example, in the Matter of Central Bus Lines, Inc., and Brotherhood 
of Railway Trainmen, 88 N.L.R.B. No. 215, 25 L.R.R.M. 1459, the Board, 
in taking jurisdiction of a railway union’s petition for certification as the 
collective bargaining representative of bus company employees, held it im¬ 
material, if true, that the union’s constitution limited its jurisdiction and 
membership to exempt railway employees. 



22 


be the same. The proper answer clearly is that a union is not 
deprived of its character as a labor organization by the fact that 
its members are currently employed as agricultural laborers. Al¬ 
though their current employment in agricultural labor does not 
give them the status of "employees,” they nevertheless are mem¬ 
bers of the potential working force of industry generally and 
therefore are "employees” in the generic sense in which that term 
is used in defining a "labor organization.” As we are about to 
see, the wording, purpose and history of the several provisions of 
the Act permit of no other conclusion. 

2. THE ACT USES THE TERM "EMPLOYEE" IN MORE THAN ONE SENSE. 
THE PROVISION EXCLUDING INDIVIDUALS EMPLOYED AS AGRICUL- 
TURAL LABORERS MEANS ONLY THAT THEY ARE NOT TO BE CON¬ 
SIDERED EMPLOYEES IN RELATION TO AGRICULTURAL LABOR. THEY 
NEVERTHELESS ARE EMPLOYEES IN THE GENERIC SENSE IN WHICH 
THAT TERM IS USED IN DEFINING A "LABOR ORGANIZATION." 

The Board's reasoning must stand or fall with its premise 
that the term "employees”, as used in section 2(5)’s definition 
of a labor organization, is qualified by section 2(3)'s exception 
of "any individual employed as an agricultural laborer.” We sub¬ 
mit that the premise is wrong. The term "employees” as used in 
the definition of "labor organization” is used in the generic 
sense of individuals who today or tomorrow may be seeking or 
enjoying industrial employment. The exclusion in section 2(3) 
of individuals employed as agricultural laborers does not mean 
that such individuals are not employees in the generic sense just 
mentioned; it means only that they are not to be considered em¬ 
ployees in their relationship to agricultural labor. Any other 
conclusion leads to the absurd and artificial results above ob¬ 
tained. 

The controlling decision is Phelps Dodge Corporation v. Na¬ 
tional Labor Relations Board, 313 U.S. 177. That case, in its ma¬ 
terial aspects, arose out of refusal of an employer to reinstate 
certain individuals who had been on strike, but had been work- 
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mg elsewhere. The Board had ordered reinstatement with back 
pay. The employer challenged the Board’s action upon the 
ground that under section 10(c) of the Act only "employees” 
could be ordered reinstated and that, by reason of an implied ex¬ 
clusion in section 2(3), a striker who had obtained "regular and 
substantially equivalent employment” was not an employee. The 
Court held this contention to be without merit. It said (313 U.S. 
at 191): 

"Denial of the Board’s power to order opportunities of 
employment in this situation derives wholly from an infiltra¬ 
tion of a portion of §2(3) into § 10(c). The argument 
runs thus: § 10(c) specifically refers to 'reinstatement of 
employees’; the latter portion of § 2(3) refers to an 'em¬ 
ployee' as a person 'who has not obtained any other regular 
and substantially equivalent employment’; therefore, there 
can be no reinstatement of an employee who has obtained 
such employment. The syllogism is perfect. But this is a 
bit of verbal logic from which the meaning of things has 
evaporated. * * * insofar as any argument is to be drawn 
from the reference to ‘employees’ in § 10(c), it must be 
noted that the reference is to ‘employees,’ unqualified and 
undifferentiated. To circumscribe the general class, ‘em¬ 
ployees,’ we must find authority either in the policy of the 
Act or in some specific delimiting provision of it. 

"Not only is the Act devoid of a comprehensive defini¬ 
tion of ‘employee’ restrictive of § 10(c) but the contrary 
is the fact. The problem of what workers were to be covered 
by legal remedies for assuring the right of self organization 
was a familiar one when Congress formulated the Act. 
The policy which it expressed in defining ‘employee’ both 
affirmatively and negatively, as it did in § 2(3), had behind 
it important practical and judicial experience. 'The term 
"employee”,’ die section reads, 'shall include any employee, 
and shall not be limited to the employees of a particular 
employer, unless the Act explicitly states otherwise * * *’ 
This was not fortuitous phrasing. It had reference to the 
controversies engendered by constructions placed upon the 
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Clayton Act and kindred state legislation in relation to the 
functions of workers’ organizations and the desire not to 
repeat those controversies. Cf. New Negro Alliance v. 
Grocery Co., 303 U.S. 552. The broad definition of ’em¬ 
ployee,’ ’unless the Act explicitly states otherwise,’ as well 
as the definition of 'labor dispute’ in § 2(9), expressed the 
conviction of Congress ’that disputes may arise regardless 
of whether the disputants stand in the proximate relation 
of employer and employee, and that self-organization of 
employees may extend beyond a single plant or employer.’ 
H.R. Rep. No. 1147, 74th Cong., 1st Sess., p. 9; see also 
S. Rep. No. 573, 74th Cong., 1st Sess., pp. 6, 7.” 

As for the implied exception in section 2(3) of strikers who 
have obtained ’’regular and substantially equivalent employ¬ 
ment”, the Court held that the exception does not restrict the 
meaning of the term "employee” wherever used in the Act, but 
only as used in provisions such as sections 8(b) and 9(a). In 
this connection, the Court said (313 U.S. at 192): 

"The reference in § 2(3) to workers who have 'obtained 
regular and substantially equivalent employment’ has a role 
consonant with some purposes of the Act but not one de¬ 
structive of the broad definition of ’employee’ with which 
§ 2(3) begins. In determining whether an employer has re¬ 
fused to bargain collectively with the representatives of 
'his employees’ in violation of § 8(5) and § 9(a) it is, of 
course, essential to determine who constitute 'his employees.’ 
One aspect of this is covered by § 9(b) which provides for 
determination of the appropriate bargaining unit. And 
once the unit is selected, the reference in § 2(3) to workers 
who have obtained equivalent employment comes into op¬ 
eration in determining who shall be treated as employees 
within the unit.” 

In short, the Court held that the exclusions contained in section 
2(3) do not necessarily qualify the meaning of the term "em¬ 
ployee’ wherever used in the Act, and that notwithstanding the 
definitive provisions of section 2(3), the term "employee” has 
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one meaning as used in sections 8(5) and 9(a) but another and 
much broader meaning as used in section 10(c). This interpreta¬ 
tion of section 2(3) was rendered on April 28, 1941, six years 
before passage of the Labor-Management Relations Act, and pre¬ 
sumably was known to Congress when it reenacted the section 
without any change material to the question. 

In the Matter of Briggs Manufacturing Company, 75 NLRB 
569, the Board reached a similar conclusion, holding that the 
term "employee” as used in some provisions of the Act connoted 
a relationship to a particular employer but that in other provisions 
of the Act it was used to designate members of the working class 
generally. In that case the employer refused to reemploy a former 
employee unless he withdrew an unfair labor practice charge 
pending in his behalf. Section 8(4) of the Act (now section 8 
(a) (4)) made it an unfair labor practice to "discriminate 
against an employee because he has filed charges * * The 
employer argued that it had not violated this provision because 
the individual to whom it had refused employment was not an 
"employee" but only an applicant for employment. The Board 
held otherwise. It said (75 NLRB at 570): 

"* * * Section 8(4) of the Act makes it an unfair labor 
practice for an employer ’to discharge or otherwise to dis¬ 
criminate against an employee because he has filed charges 
or given testimony under this Act.' It is the respondent’s 
contention that the term 'employee' presupposes the exist¬ 
ence of a proximate employer-employee relationship between 
the employer charged with violation of this section and 
the worker discriminated against and that unless there is 
such a relationship, the section does not apply. The respond¬ 
ent’s interpretation of the meaning of the term ’employee,’ 
however, is too restrictive. Section 2(3) of the Act provides 
that the term ’employee' ’shall include any employee’ and 
expressly states that it ’shall not be limited to the employees 
of a particular employer, unless the Act explicitly states 
otherwise.' The Act thus provides for the use of the term . 
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’employee’ both in the broad generic sense as defined in 
Section 2(3) of the Act, and also in a more limited sense 
whenever the Act explicitly so provides. In its generic sense 
the term is broad enough to include members of the working 
class generally. In its limited sense the term may include 
only the employees of a particular employer, as for ex¬ 
ample, in Section 8(5), which requires the employer 'to 
bargain collectively’ with the representatives of his em¬ 
ployees, subject to the provisions of Section 9(a). Because 
Section 8(4) does not explicitly limit the term ’employee’ to 
those standing in the proximate employer-employee rela¬ 
tionship, the broad definition contained in Section 2(3) 
must prevail under the express provisions of Section 2(3). 
This broad definition covers, in addition to employees of a 
particular employer, also employees of another employer, 
or former employees of a particular employer, or even ap¬ 
plicants for employment. Unless the purpose of Section 8(4) 
is to be frustrated, the term must be interpreted to include 
members of the working class generally, as well as persons 
standing in the proximate employer-employee relationship.” 
(Underlining supplied.) 

In the recently decided case of International Rice Milling Co., 
Inc. v. National Labor Relations Board, 18 Labor Cases 565,848, 
the Court of Appeals of the Fifth Grcuit held that section 8(b) 
(4) (A), in prohibiting the inducement or encouragement of a 
refusal to perform services by "employees of any employer”, 
uses those terms in a generic sense and that their meaning as so 
used is not qualified by section 2(2) 's exclusion of "any person 
subject to the Railway Labor Act” from the meaning of the term 
"employer”, or by section 2(3)’s exclusion of "any individual 
employed by an employer subject to the Railway Labor Act” 
from the meaning of the term "employee.” Accordingly, it held 
that a union violated section 8(b) (4) (A) by inducing a refusal 
to perform services by railroad employees. 



27 

•As was true of the provision under consideration in the Phelps 
Dodge case, the reference to "employees” in section 2(5)’s def¬ 
inition of "labor organization” is "unqualified and undifferen¬ 
tiated.” The use of die term "employees” in that section plainly 
does not connote relationship to a particular employer or em¬ 
ployment, but refers to the "general class.” It seems inconceivable, 
for example, that the Board or any court would hold that a local 
union whose members become unemployed thereupon ceases to 
be a labor organization. The policy expressed in the provision 
of section 2(3) that the "term ’employee’ shall include any em¬ 
ployee, and shall not be limited to employees of a particular em¬ 
ployer unless the Act explicitly states otherwise”, clearly is con¬ 
trolling. 

Nor is the use of the term "employees” in section 2(5) quali¬ 
fied by the exclusion in section 2(3) of "any individual em¬ 
ployed as an agricultural laborer.” As held in the Phelps Dodge 
case the exclusions in section 2(3) are not necessarily co-extensive 
with the inclusions; thus the implied exclusion of strikers who 
have obtained "regular and substantially equivalent employment” 
qualifies the term "employee” only where used to designate an 
individual having the employee relationship to a particular em¬ 
ployer, and not where used generically to designate a member of 
the employee class. By its very wording, the exclusion of "any 
individual employed as an agricultural laborer” speaks of an in¬ 
dividual in relation to a particular employment. It is apparent 
therefore that the exclusion was not intended to qualify the term 
"employee” as used in the generic sense, but only as used to con¬ 
note a relationship to a particular employer or employment. In 
short, an individual is not to be regarded as an employee in rela¬ 
tionship to agricultural labor, but he nevertheless is an employee 
in the generic sense; today, tomorrow, or the next day he may be 
enjoying or seeking industrial employment. 

One further illustration should serve to drive the point home. 
It will be recalled that in the Briggs Manufacturing Company 
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case, an applicant for a job had been denied employment because 
he had filed an unfair labor practice charge against Briggs, and 
that the Board therefore held Briggs guilty of the unfair labor 
practice of "discriminating against an employee because he has 
filed charges” (sec. 8(a) (4); underlining supplied). It also will 
be recalled that the rationale of the decision was that the term 
"employee” in the provision just quoted was used in the generic 
sense of members of the working class and that it therefore was 
immaterial that the individual in question was merely an appli¬ 
cant for employment. Suppose that this individual, at the time 
he applied to Briggs for a job, was working elsewhere as an 
agricultural laborer. Would that fact have changed the decision ? 
It obviously would not. He still would have been an employee in 
the generic sense of section 8(a) (4) and entitled to the protec¬ 
tion of that section in respect to non-agricultural labor. 

3. ANY CONTENTION THAT FARM UNION EXISTS ONLY TO REPRESENT 
ITS MEMBERS IN RELATION TO AGRICULTURAL LABOR WITHIN THE 
MEANING OF THE ACT WOULD BE IMMATERIAL AS WELL AS UNTRUE. 

If it should be contended that although the striking Di Gior¬ 
gio workers are employees in the generic sense, the Farm Un¬ 
ion nevertheless has nothing to do with their relationships to 
anything other than agricultural labor, the answer is at least two¬ 
fold. 

In the first place, it is untrue that Farm Union existed solely 
for the purpose of dealing with farmers with respect to exempt 
agricultural labor. As heretofore noted, the constitution of the 
National, under which Farm Union was organized and op¬ 
erating, provides for jurisdiction over all "agricultural pursuits”, 
a phrase which includes various non-exempt employments (see 
page 9, supra). By no means all farm workers are "employed 
in agricultural labor” within the meaning of the Act. Matter of 
E. Clemens Horst Company and International Association of 
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Machinists, Local No. 33, 23 NLRB 1193. Nor are allied workers 
such as commercial packing house employees employed as agri¬ 
cultural laborers within the meaning of the Act. North Whittier 
Heights Citrus Association v. NLRB (C.C.A. 9th), 109 F.(2d) 
76, cert. den. 310 U.S. 632. In the present case the Board found 
as a fact that Farm Union "was formed for the purpose of repre¬ 
senting farm and allied workers” (see page 13, supra, emphasis 
supplied). ■. ' ... ... 

The case of National Labor Relations Board v. Edward G. 
Budd Mfg. Co. (C.C.A. 6th), 169 F. (2d) 571, cert. den. 335 
U.S. 908, is squarely in point. In that case it was contended that 
Foreman’s Association of America was not a "labor organization” 
because "supervisors are not employees under the Labor-Manage¬ 
ment Relation Act”. The court disposed of this contention with 
this statement: • * 

"The constitution of the Foreman’s Association shows 
that it admits to membership persons who are not super¬ 
visors but who are employees within the meaning of the 
amended Act.” (p. 576.) 

It did not appear that any of the Association’s members were 
actually employed in non-supervisory jobs. All that appeared 
was that some categories of non-supervisory employees Were 
eligible for membership—in other words, that the Association 
existed in part for the purpose Of representing its members in 
relation to employments non-supervisory in character. Similarly, 
in the present case, though Farm Union’s membership presently 
is confined to Di Giorgio's striking workers, the fact remains 
that it exists in part for the purpose of representing them in 
relation to employments other than that of agricultural laborer. 

However, while the foregoing answer is sufficient for the pur¬ 
poses of the present case, the fundamental answer is that the 
constitutional jurisdiction of a union is immaterial. It repeatedly 
has been held in certification proceedings that a union’s status 



30 

as a labor organization is not affected by the fact that its con¬ 
stitution limits its jurisdiction to employees and employments 
other than those under consideration. Pueblo Gas & Fuel Co. v. 
National Labor Relations Board (C.C.A. 10th), 118 F.(2d) 
304; Matter of Rathbone, Hair & Rid gw ay Company and Ware- 
house and Distribution Workers Union, Local 208, 1LWU, 45 
NLRB 612; Matter of McLouth Steel Corporation and Local 
174, International Union, United Automobile Workers of Amer¬ 
ica, 30 NLRB 1000; Matter of Brewster-Ideal Chocolate Co. and 
United Gas, Coke & Chemical Workers of America, 49 NLRB 
366; Matter of American White Cross Laboratories, Inc., and 
United Retail, Wholesale & Department Store Employees of 
America, 60 NLRB 1148. So, in a recent representation proceed¬ 
ing involving bus company employees, the Board held it immate¬ 
rial, if true, that the constitution of one of the contesting unions 
limited its jurisdiction to exempt railroad employees. Matter of 
Central Bus Lines, Inc., and Brotherhood of Railway Trainmen, 
et al., 88 NLRB 215, 25 LRRM 1459. 

The Act does not exclude from its concept of a labor organ¬ 
ization a union existing solely for the purpose of collective bar¬ 
gaining with farmers relative to agricultural labor. The only re¬ 
quirement in respect to the purpose of the organization is that 
it exist ”for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, rates of 
pay, hours of employment, or conditions of work” (sec. 2(5); 
emphasis supplied). The Act contains definitive provisions rela¬ 
tive to the term "employer" and excludes a number of individuals 
from the meaning of that term (sec. 2(2) ), but farmers are not 
among those excluded. They very clearly are employers within 
the meaning of the Act. 
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4. THE LEGISLATIVE HISTORY REVEALS THAT CONGRESS INTENDED TO 
GIVE FARMERS AS FULL PROTECTION AS OTHER EMPLOYERS AND 
BELIEVED THAT IT WAS DOING SO. 

Back of the Board’s decision apparently lies the feeling voiced 
by the trial examiner that agricultural laborers are not entitled 
to the benefits of the Act and that they and their unions there¬ 
fore are entirely free from its restrictions, that since "labor un¬ 
ions cannot, under the Taft-Hartley Act, file charges against 
farmers with the National Labor Relations Board, neither can 
farmers secure protection or redress from the Board or the 
courts” (J.A. 147), and that a farmer "may not have its cake 
and eat it too” (J.A. 152). In short, the reasoning is that be¬ 
cause Congress has seen fit not to encourage or protect unioniza¬ 
tion of farm labor, it must be deemed to have given farm labor 
unions carte blanche to victimize farmers with pernicious prac¬ 
tices of a sort which are forbidden to other unions. 

It should be apparent that such reasoning involves a complete 
non-sequitur. It cannot be supposed that because Congress denied 
agricultural laborers the aid of the law in collective bargaining, 
it intended that they should be free to achieve their ends by 
means upon which the law frowns. Nor can it be supposed that 
because Congress excepted farmers from any duty to bargain in 
respect to agricultural labor, it intended that they should be fair 
game for every sort of outlawed weapon. On the contrary, it is 
reasonable to suppose that, if Congress did not care to arm agri¬ 
cultural labor unions with remedies at law, it cared even less to 
permit their use of outlawed economic weapons; and that if 
Congress did not care to impose upon farmers a legal duty to 
bargain, it cared even less to subject then to illegal compulsion. 

If the Board’s conclusion were correct, then farmers for all 
practical purposes would be without the legal protection accorded 
other employers against outlawed economic weapons to which 
farmers, due to the perishable nature of their products, are pecul- 
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iarly vulnerable True, the farmer would have his remedies 
against unions' becoming secondarily involved (as did the Wine 
Workers and Teamsters 848 in the present case ), but this would 
mean a separate proceeding to remedy each outbreak of the dis¬ 
ease. The farm union primarily involved would be unrestrained, 
and the multitude of proceedings which would be necessary to 
remedy each of the numerous outbreaks of a continuing boycott, 
and which would in each instance bring relief only after damage 
was done, would not represent a practical remedy. Such a result 
is entirely incompatible with the Congressional purpose as re¬ 
vealed by the legislative history. We now turn to that history. 

a. The Definition of "Labor Organization" Was Intended to Be All-lndnshre. 

Preliminarily, it should be noted that the definition of "labor 
organization”, as originally adopted in the Wagner Act, quite 
plainly was designed to be all-inclusive. The Wagner Act was 
based on companion bills introduced in the Senate and the House 
in the spring of 1934 (S. 2926, Leg. Hist. 7 p. 1; H.R. 8423, Leg. 
Hist. p. 1128). Both bills referred to a "labor organization” as 
one "iri which employees participate” (sec. 3(5)), but defined 
"employee” without any exclusion of agricultural laborers (sec. 
3(3)). The wording of the original bills therefore would not 
have permitted of the contention, based on the definition of "em¬ 
ployee”, that a farm labor union was not a "labor organization.” 
The term "labor organization” quite plainly embraced all unions, 
including unions of farm laborers. 

The definition of "labor organization” was thereafter the sub¬ 
ject of extensive consideration and of several amendments, both 
in the original bills and in the redrafted bills introduced in the 

7 The citations in connection with the Wagner Act of "Leg. Hist." refer 
to the Legislative History of the National Labor Relations Act, a compila¬ 
tion of the bills and legislative reports and debates, published in 1935 by 
the National Labor Relations Board. 
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1935 session (S. 1985; H.R. 6288, 7978). These amendments 
were all designed to insure that the definition would be all-em¬ 
bracing. Congress, far from being concerned with excluding 
particular kinds of unions, was concerned with making the def¬ 
inition as broad as possible so as to include not only all unions, 
but all employee representation plans, and the history of the 
definition was one of progressive enlargement to attain that end. 8 

As for the definition of the term "employee”, the exclusion of 
"any person employed as an agricultural laborer” was added by 
an amendment of the original Senate bill made in committee 
(Leg. Hist. p. 1086; Sen. Comm. Rep. 1260, p. 3, Leg. Hist. p. 
1102) and carried over into the subsequent bills. The effect of 
the amendment, according to the Senate Committee Report (No. 
1184) was that "the bill does not relate to employment * * * as 
an agricultural laborer” (p. 1, Leg. Hist. p. 1101). There was 
no suggestion, either then or thereafter that the amendment was 
to have the effect of altering the concept of a "labor organiza¬ 
tion” as elsewhere defined. 

8 S. 2926, original Senate print, and H.R. 8423, original House print, 
defined a labor organization as "any organization, labor union, association, 
corporation, or society of any kind in which employees participate to any 
degree whatsoever, which exists for the purpose, in whole or in part, of 
dealing with employers concerning grievances, labor disputes, wages, or 
hours of employment” (Leg. Hist., pp. 2, 1129). In the Senate bill as 
reported, the terms "labor union, association, corporation or society” were 
eliminated as redundant and there was substituted the phrase "or any 
agency or employee representation committee”; the references to "griev¬ 
ances” and "labor disputes” likewise were eliminated and there was sub¬ 
stituted a reference to "working conditions” (Leg. Hist., p. 1086). S. 
1958, original Senate print, after referring to "employee representation 
committee” added the words "or plan”; in respect to the purpose of the 
organization, it reverted to the original wording and inserted a reference 
to "rates of pay” (Leg. Hist., 1296). The wording of H.R. 6187 and 
H.R. 6288, original House prints, was the same as that of S. 1958 (Leg. 
Hist., pp. 2446, 2460). S. 1958, as reported, and H.R. 7937, original 
House print, and HR. 7978, original House prints, employed the same 
wording, but added at the end of the provision a reference to "conditions 
of work” (Leg. Hist., pp. 2287, 2846, 2858). This was the wording 
finally adopted. 
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In short, the definition of "labor organization" in the original 
bills plainly embraced farm labor unions, and the subsequent 
amendments of that definition all were for the purpose of broad¬ 
ening it. There was never a suggestion that the amendment of 
the definitive provisions relative to the term "employee” was to 
have the effect of narrowing the statutory concept of a "labor 
organization.” 

b. The Farmer's Need for Protection Was One of the Main Reasons for Oat- 
Iawing Use of the Secondary Boycott. 

Turning now to the Taft-Hartley Act, the legislative history 
of the secondary boycott provisions of that Act reveal that Con¬ 
gress was very much concerned with the farmer—indeed, that the 
farmer’s vulnerability to secondary boycotts was one of the main 
reasons for enactment of those provisions. When the House Bill 
reached the floor of the House, Congressman Hartley’s opening 
statement in support of its provision outlawing secondary boycotts 
and allowing recovery of damages therefor (H.R. 3020, sec. 12, 
Leg. Hist., 0 pp. 204, et seq.) consisted entirely of an argument that 
the provision was needed for the protection of the farmer. In this 
connection, he said: 

"Why is that provision important in this bill? Let me cite 
cases of damages that have occurred by the hundreds, cases 
in California in particular, for instance, the case where milk 
by the thousands of gallons had to be poured down sewers 
or fed to hogs or destroyed because those teamsters called 
it 'hot milk’ and refused to handle it. In one instance their 
embargo, their refusal to handle this so-called hot milk, 
went to the ridiculous extreme of refusal to handle the milk 
because it came from cows that had been fed feed that had 
been delivered to the farm by a nonunion truck. 

®The citations in connection with the Taft-Hartley Act of "Leg. Hist.” 
refer to the Legislative History of the Labor-Management Relations Act 
of 1947, a compilation of the bills and legislative reports and debates, pub¬ 
lished by the National Labor Relations Board in 1948. 
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"Mr. Owens: Mr. Chairman, will the gentleman yield? 

"Mr. Hartley: I yield to the gentleman from Illinois. 

"Mr. Owens: Was it not delivered by the farmer’s own 
truck? 

"Mr. Hartley:- It was delivered by the farmer’s own truck. 
I am glad the gentleman referred to that. 

"We had a case where a lady who ran a turkey farm 
and was supporting an invalid husband, raised a certain 
number of turkeys every year. When it came time for them 
to be fattened and sent to the market she would call in her 
neighbors and for a nominal sum they would pluck the 
turkeys. They went to market but there could not be han¬ 
dled. Why? Because they had not been plucked by a union 
turkey plucker. Do you know how they finally met the situa¬ 
tion? Finally they were permitted to be handled when a 
union turkey stamper stamped the birds one at a time and 
got something like 30 cents apiece for doing it. In the 
meantime this lady lost some $3,000 that year in her efforts 
to provide an income for herself and her family.” (93 Cong. 
Rec. 3534; Leg. Hist. p. 614). 

The second speaker in support of the Bill (Congressman 
Landis) likewise based his argument in favor of the secondary 
boycott provisions almost entirely upon instances in which farmers 
had been victimized. He said: 

"Secondary boycotts have cost the Nation a loss of mil¬ 
lions of dollars in foodstuffs. A lettuce strike in California 
caused a loss of 2,000 cars of lettuce. Twenty thousand gal¬ 
lons of hot milk were dumped one morning in front of the 
city hall of Los Angeles. One million dollars were lost in 
an asparagus strike. Farmers in California were forced to 
dump 76 carloads of lemons because they could not get them 
unloaded and delivered to the markets. By reason of the 
labor leaders high-handed methods, used on Dock Street, 
Philadelphia, $125,000 worth of perishable fruits and vege¬ 
tables have rotted because dealers were prevented from 
either moving or selling them since January 6 of this year. 
* * *” (93 Cong. Rec. 3542; Leg. Hist., p. 630). 
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There was not the slightest hint in anything said in the House 
that anyone contemplated that the farmer was to receive any less 
protection than other employers. 

Similarly, in the Senate, the farmer’s need for protection was 
a principal motivating factor (see pages 37-41, infra). 


c. The Outlawing of Secondary Boycotts by "Labor Organizations" Was Not 
Intended to Exempt Farm Labor Unions from Liability. In Using the Term 
"Labor Organization" Rather Than the Term "Persons" In Section 303. 
Congress Considered That It Merely Was Exempting Individual Employees. 

. The Senate History is extensive and more explicit than the 
House History. The Act as passed, not only amended the Na¬ 
tional Labor Relations Act to make a secondary boycott an unfair 
labor practice, but also made provision in section 303 for the 
recovery of damages by persons injured thereby. The wording of 
section 303 10 is identical in its material aspects with that of the 

10 Section 303 reads as follows: 

"Sec. 303. (a) It shall be unlawful, for the purposes of this section 
only, in an industry or activity affecting commerce, for any labor organiza¬ 
tion to engage in, or to induce or encourage the employees of any em¬ 
ployer to engage in, a strike or a concerted refusal in the course of their 
employment to use, manufacture, process, transport, or otherwise handle 
or work on any goods, articles, materials, or commodities or to perform 
any services, where an object thereof is— 

"(1) forcing or requiring any employer or self-employed person 
to join any labor or employer organization or any employer or other 
person to cease using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, processor, or manu¬ 
facturer, or to cease doing business with any other person; 

"(2) forcing or requiring any other employer to recognize or 
bargain with a labor organization as the representative of his em¬ 
ployees unless such labor organization has been certified as the rep¬ 
resentative of-such employees under the provisions of section 9 of 
the National Labor Relations Act; 

"(3) forcing or requiring any employer to recognize or bargain 
with a particular labor organization as the representative of his em¬ 
ployees if another labor organization has been certified as the repre¬ 
sentative of such employees under the provisions of section 9 of the 
National Labor Relations Act; 

"(4) forcing or requiring any employer to assign particular work 
to employees in a particular labor organization or in a particular 
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amended section 8(b)(4)(A) of the National Labor Relations 
Act, and its history sheds as much light upon what was intended 
by section 8(b) (4) (A) as does the history of that section itself. 

Section 303 was not contained in the Senate Bill as reported 
from Committee, but was added as the result of amendments 
proposed in a supplemental report and on The floor of the Senate. 
At the time the Senate Committee made its report, four members 
of the Committee (Senators Taft, Ball, Donnell and Jenner)r made 
a supplemental report in which they advocated that the secondary 
boycott not only be made an unfair labor practice, but that it also 
be made unlawful and that persons injured thereby be given legal 
and equitable remedies (Sen. Comm. Rep. No. 105, Supplemental 
Views, 80th Cong. 1st Sess., pp. 55, 56; Leg Hist., p. 46l). The 
amendment which they proposed was offered on the Senate floor 
by Senator Ball (93 Cong. Rec. 4887; Leg. Hist., p. 1323) and 
was later referred to as the Ball Amendment. Its provisions were 
much the same as those of section 303 as finally enacted except 
for a paragraph providing for injunctive relief and except that 
it referred to "any person,” rather than to any "labor organiza¬ 
tion,” as being prohibited from engaging in the outlawed conduct. 

Inasmuch as the Ball Amendment did not refer to "labor or- 

trade, craft, or class rather than to employees in another labor organ¬ 
ization or in another trade, craft, or class unless such employer is 
failing to conform to an order or certification of the National Labor 
Relations Board determining the bargaining representative for em¬ 
ployees performing such work. Nothing contained in this subsection 
shall be construed to make unlawful a refusal by any person to enter 
upon the premises of any employer (other than his own employer) ,* 
if the employees of such employer are engaged in a strike ratified 
or approved by a representative of such employees whom such em¬ 
ployer is required to recognize under the National Labor Relations 
Act. 

(b) Whoever shall be injured in his business or property by reason 
of any violation of subsection (a) may sue therefor in any district court 
of the United States subject to the limitations and provisions of section 
301 hereof without respect to the amount in controversy, or in any other 
court having jurisdiction of the parties, and shall recover the damages by 
him sustained and the cost of the suit.” 
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ganization,” but prohibited "any person” from engaging in the 
outlawed conduct, its wording obviously would not have per¬ 
mitted a farm labor union to escape liability upon the ground 
that it was not a "labor organization.” The supplemental report 
in which the Amendment was first proposed made it perfectly 
clear that the Amendment was designed to give farmers, as well 
as others, protection. In this connection, it said: 

"There appears to be virtually no disagreement as to the 
complete injustice of secondary boycotts and jurisdictional 
strikes or as to the necessity of giving injured third parties 
a remedy against their operation. For the most part, it is 
the small employer, often with less than 50 employees, and 
the farmer or farm trucker who are the main victims of this 
type of racketeering union activity. To a small storekeeper, 
or machine shop, picketed out of business by unions interven¬ 
ing between him and his employees, or to the farmer pre¬ 
vented from unloading his perishable produce, the remedy 
of dealing with the NLRB is a weak reed. There will only 
be a satisfactory remedy if he can go to his local court and 
obtain an injunction, first temporary and then permanent, 
against interference of this kind.” (Sen. Rep. No. 105, 80th 
Cong. 1st Sess., p. 54; Leg. Hist., p. 460; emphasis supplied). 

In explaining the Amendment on the Senate floor, Senator Ball 
stated: 

"* * * As I said before, farm producers and small busi¬ 
nesses and their employees are the main victims of secondary 
boycotts, jurisdictional strikes, and organizational boycotts 
* * *. It is such persons and their rights that we are trying 
to protect.” (93 Cong. Rec. 5040; Leg. Hist., p. 1354). 

The Ball Amendment was defeated on the floor of the Senate 
because of objection to its provisions for injunctive relief. Senator 
Taft then offered an amendment (93 Cong. Rec. 5060, Leg. Hist., 
p. 1370) which he had previously offered as a substitute for the 
Ball Amendment (93 Cong. Rec. 4900, Leg. Hist., p. 1346) and 
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had then withdrawn (93 Cong. Rec. 5045, Leg. Hist., p. 1365). 
As originally phrased, the Taft Amendment was the same in its 
material aspects as the Ball Amendment except that it omitted the 
last paragraph, providing for injunctive relief. During the course 
of the debate, the objection was made that use of the phrase "any 
person” would impose liability upon individual strikers and sub¬ 
ject die property of individuals to "attachment” (93 Cong. Rec. 
5042; Leg. Hist., p. 1358). Senator Taft therefore amended his 
proposal to substitute the phrase "any labor organization” for 
the phrase "any person,” thus conforming the provision in this 
respect to section 8(b) (4) (A) (93 Cong. Rec. 1542, 5045; Leg. 
Hist., pp. 1358, 1365). The sole reason for this change was to 
avoid imposition of liability upon individual employees. In Sen¬ 
ator Taft’s own words: 

"* * * I shall make one change. The word ’person’ in 
line 2 will be changed to read 'labor organization,’ so that 
suits in secondary boycotts may be brought only against 
labor organizations and not against individuals, which might 
have been the effect, as stated by the Senator from New 
York [Mr. Ives].” (93 Cong. Rec. 5045; Leg. Hist., p. 
1365). 

There was not the slightest suggestion that the change was to 
have the effect of relieving particular labor unions from liability 
or of withholding from farmers the full protection of the pro¬ 
vision. 

<L Tho Debates Explicitly Assumed That Section 8(b)(4)(A) Accorded 
rar wer i the Same Protection as Other Employers. 

It was assumed by both the proponents and the opponents of 
the Amendment, in debate which followed, that the farmer was 
given exactly the same protection as other employers under both 
sections 303 and 8(b) (4) (A). Senator Aiken believed that the 
farmer should be given even more protection than other em- 
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ployers and therefore proposed that the Taft Amendment be 
amended to confer the right to injunctive relief where a "destruc¬ 
tion, spoilage or deterioration of any perishable agricultural com¬ 
modity” was threatened (93 Cong. Rec. 5062; Leg. Hist., p. 
1375). The opponents of the Aiken amendment argued that it 
was unnecessary because the farmer was fully protected by section 
8(b)(4)(A) and the provisions of section 10(1) relative to in¬ 
junctive relief at the instance of the Board. In the words of 
Senator Pepper: 

"But, Mr. President, of course the Senator from Vermont 
is aware of the fact that the situation at which he aims his 
amendment is not ignored by the main bill, for in the main 
bill it is provided that the Regional Attorney or representa¬ 
tive of the National Labor Relations Board, upon the filing 
of a complaint that such a practice is being engaged in, is 
mandatorily required to seek relief in the courts by way of 
temporary injunction, without notice. So the matter is not 
left without remedy in the main bill itself.” (93 Cong. Rec. 
5064; Leg. Hist. 1378). 

Senator Morse was even more explicit. He said: 

"The second point I want to make, and I think it a very 
important one—one to which I think the farmer should 
give heed—is that if the bill only could be enacted as it 
came from the committee, salutary precedents will be estab¬ 
lished very shortly after it is put into operation to the end 
of checking these union practices which do such injustice 
to the farmers. What is going to happen, as the committee 
bill is administered, if we succeed in making it the law of 
the land, is that the National Labor Relations Board will 
make it clear to unions, in the course of a very few months, 
that the type of practices to which the Senator from Vermont 
is objecting will not be tolerated. Any union that is found 
to be a party, directly or indirectly, to such practices, is go¬ 
ing to find itself subject to the jurisdiction of the National 
Labor Relations Board * * *. 
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"I think the thing that is being overlooked now in the 
attempt to get the Senate to pass class legislation, is that 
what is needed of course is to get a pattern of precedents 
laid down under the committee bill, which I am sure the 
National Labor Relations Board will lay down very quickly. 
Once they are established, I think farmers are going to find 
that, without regard to class legislation, a measure has been 
passed providing a procedure that will give them the reme¬ 
dies they need. * * *" (93 Cong. Rec. 5065; Leg. Hist. 
1380; emphasis supplied). 

In short, the facts are that the farmer’s need for protection was 
largely responsible for the enactment of the secondary boycott 
provisions; that there was never any suggestion that he should 
receive less protection than other employers, but, on the contrary, 
the only question was whether he should not receive more; that 
the provisions finally enacted were believed to give him the full 
protection afforded other employers; and that there was not the 
slightest thought, in using the phrase "labor organization,” of 
thereby licensing farm labor unions to victimize farmers with 
secondary boycotts. 

•. Hm UgUaHw History of tbo Railway Employe* Exemption Is Entirely 
Consistent wM the Imposition of Liability for Interf e r e nce la Non-Exempt 
Relationships. 

While failing to refer to the legislative history which we have 
recited, the trial examiner and presumably the Board, relied 
heavily upon a statement in the Senate committee report regard¬ 
ing the effect of the amendments on railway labor. 11 The National 

n The trial examiner also referred to an Interim Report issued December 
2, 1948, by a subcommittee of the House Committee on Education and 
Labor in its investigation of labor practices in the food industry, in which 
it was said (with obvious inaccuracy even under the Board’s view of the 
matter): 

"While labor unions cannot, under the Taft-Hartley Act, file 
charges against farmers with the National Labor Relations Board, 
neither can farmers secure protection or redress from the Board or 
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Labor Relations Act, as originally enacted, provided in section 
2(2) that the term "employer” does not include "any person sub¬ 
ject to the Railway Labor Act, as amended from time to time.” 
However, section 2(3), defining the term "employee,” did not 
purport to exclude railroad employees. In amending the Act, 
Congress inserted in section 2(3) a provision that the term "em¬ 
ployee” shall not include "any individual employed by an em¬ 
ployer subject to the Railway Labor Act, as amended from time 
to time.” In explaining this amendment, the Senate committee 
report stated: 

• "The exemption of employees of employers subject to the 
Railway Labor Act is to make it perfectly clear that in pro¬ 
viding remedies for unfair labor practices of unions and 
their agents, it is not intended to include such employees. ” 
(Sen. Rep. No. 105, 80th Cong. 1st Sess., p. 19; Leg. Hist., 
,p. 425; emphasis supplied). 

The trial examiner concluded from the foregoing that it must 
have appeared to Congress "that in order to exempt a union from 

the courts when they are in jeopardy or have suffered damages." 
(J.A. 147) 

However, another subcommittee of the same House Committee, reporting 
on its investigation of the very strike which gave rise to the present case, 
voiced a contrary opinion. In respect to legislative protection of the farmer 
against secondary boycotts, the subcommittee was of the opinion that the 
• farmer was already fully protected by existing provisions of the law. In 
this connection it said: 

"* * * The fruit corporation contended that the exemption of 
labor organizations from the anti-trust laws resulted in serious 
abuses which required repeal of the exemption. The evidence before 
the subcommittee showed that the farm union possesses no collective 
bargaining contracts, at least in California, and has created no labor 
disturbance except at Di Giorgio farms. The only conduct of the 
union which violates the anti-trust laws is its secondary boycott 
activity, and in this regard the exemption is created by Supreme 
Court decisions construing the Norris-La Guardia Act. Since the 
secondary boycott is already made unlawful by the Labor Manage¬ 
ment Relations Act, as discussed above, no recommendation is here 
made with respect to this contention of the fruit corporation." (96 
Cong. Rec. A1926) 
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the prohibitions of the Act, it was necessary only to exclude from 
the definition of 'employees' the members for whom a union 
acted" (J.A. 149). 

The trial examiner’s conclusion is based upon a misconstruc¬ 
tion of what was said in the committee report. The committee’s 
statement did not refer to the kind of union against which reme¬ 
dies are provided. It referred to the kind of employee protected 
from unfair labor practices. The substance of the statement was 
simply that, since the right of railway employees to organize and 
to bargain collectively with their railroad employers, or to re¬ 
frain from doing so, was covered by the Railway Labor Act, it 
was not intended to provide a remedy for unfair labor practices 
directed at railway employees. 

As applied to secondary strike situations, this would mean at 
the most that, since railroad workers, in relation to their railroad 
employment, are not "employees of any employer” (see sec. 
8(b) (4)), a union would not be guilty of an unfair labor prac- 
tice in inducing railway employees to themselves engage in a 
secondary strike (that it does not mean even that much, see 
International Rice Milling Co., Inc. v. National Labor Relations 
Board, supra, page 26). It would be a very different thing to 
say that a railway union may with impunity induce a secondary 
strike by non-exempt employees (such as the employees of Italian 
Swiss Colony or Safeway) as did Farm Union in the present case. 
We submit that the committee’s remarks did not envision or refer 
to the latter type of situation, but referred only to unfair labor 
practices directed at railroad employees. 

We further submit that if it had been the Congressional intent 
to except railroad unions, or any other kind of union, from the 
definition of "labor organization," so as to exempt them entirely 
from the prohibitions of the Act no matter what they might do, 
Congress would have accomplished its purpose by incorporating 
appropriate exceptions in the section defining a labor organization, 
and would not have relied upon the devious and equivocal method 
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of tampering with the definition of "employee” while leaving the 
definition of "labor organization” untouched. 

5. SUMMATION. 

The term "employee” is not employed in exactly the same sense 
wherever used in the Act; in some places it connotes a relation¬ 
ship to a particular employer or employment, but in other places 
refers to members of the working class generally. It is in the latter 
sense that the term is used in defining a "labor organization.” 
The exclusion from the meaning of the term "employee” of "any 
individual employed as an agricultural laborer” means simply 
that an individual is not to be considered an employee in relation 
to agricultural employment; he nevertheless remains an employee 
in the generic sense in which that term is used in defining a "labor 
organization.” Any other interpretation would lead to absurd and 
capricious results, would make the legality of secondary boycotts 
depend upon a factor not germane to the problem, and would 
defeat the Congressional purpose of protecting farmers from 
such activities. 

B. Farm Union Was a Subdivision and Instrumentality of the 
National and Acted as an Agent Thereof. 

Not only a "labor organization” but also "its agents” are pro¬ 
hibited from inducing secondary strikes (sec. 8(b)(4)(A)) 
and may be held responsible in unfair labor practice proceedings 
if they do so (sec. 10(a) ). 

As heretofore noted, the National Farm Labor Union is a 
"labor organization” and has been so held by the Board (see pages 
8-9, supra). 

As we have also noted, Farm Union is simply a subdivision of 
the National, organized and chartered by the National to aid it 
in accomplishing its objective of organizing agricultural workers, 
improving their wages, hours and working conditions, settling 
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disputes between them and their employers and obtaining for 
them collective bargaining contracts with their employers (see 
page 9, supra). The National, in accomplishing its objectives, 
acts mainly, if not exclusively, through its locals—that is what 
they are for. In the present case, the Local acted with the advice 
and assistance of representatives of the National, pursuant to a 
strike vote taken under the supervision of a representative of die 
National, for the purpose of achieving an objective of the Na¬ 
tional, and the very strike policy of which complaint is here made 
was "worked out conjointly" with a representative of the National 
(see pages 10-11, supra). 

On the basis of the foregoing facts, the District Court, in issu¬ 
ing its injunction, held that the Local acted as an agent of the 
National. 12 However, the trial examiner and the Board held 
otherwise. 

In considering the relationship between the Fruit Corporation 
and the Wine Company, separate corporations, the distinctness 
of whose entities has been carefully preserved, the trial examiner 
found no difficulty in concluding that "Wine Company is merely 
an instrumentality, an agent, of Fruit Corporation for the manu¬ 
facture and sale of wine” (J.A. 118). 18 But the relationship 
between Farm Union and the National organization of which it 
was merely a component part fell in the trial examiner’s blind 
spot. The argument that Farm Union acted as an instrumentality 
or agent of its National was, to him, a "bootstrap argument” 

i2 Le Baron v. Kern County Farm Labor Union (S.D. Cal.), 80 F. Supp. 
151, 157. 

13 Your petitioners had contended that Farm Union and Teamsters 87 
were guilty of an unfair labor practice in inducing a strike by employees 
of the Wine Company with the object of forcing the Wine Company to 
cease doing business with the Fruit Corporation. However, both General 
Counsel and the trial examiner considered that the relationship between 
the two corporations was so dose that they should be treated as a single 
entity. 
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(see page 14, supra). To this epithet, the Board added only 
"that Farm Union cannot be held liable as ‘agent’ of its parent 
body, because it acted in its own interest" {ibid.). 

To characterize an argument as "bootstrap" is not to answer 
it. And as we are about to see, the answer given by the Board 
is specious. 

1. FARM UNION ACTED IN THE INTEREST OF THE NATIONAL THE FACT 
THAT ITS OWN INTEREST ALSO WAS SERVED DOES NOT ALTER THE 
FACT THAT IT WAS AN INSTRUMENTALITY OF THE NATIONAL AND 
ACTED AS SUCH. 

It may be conceded for the purpose of argument that Farm 
Union “acted in its own interest," but this certainly does not 
mean that it did not also act in the interest of the National. It 
would be difficult to conceive of a case in which a local union, 
acting in the interest of its National to accomplish objectives 
which it was chartered to accomplish, would not also be acting 
in its own interest. In the present case the Local, a subdivision 
of the National, was acting to achieve one of the objectives of the 
National spelled out in the constitution of the National. It is a 
plain fact therefore, which the Board’s findings could not and do 
not deny, that the Local was acting in the interest of the National 
even though it was also acting in its own interest. 

The fact that an agent’s conduct serves his own interest as well 
as that of his principal does not insulate the principal from re¬ 
sponsibility. “An act may be within the scope of employment, 
although done in part to serve the purposes of the servant or of 
a third person.” Restatement of the Law of Agency, sec. 236; and 
see Hooper-Holmes Bureau Inc. v. Bunn (C.C.A. 5th), 161 F. 
(2d) 102, 105. Where a servant is "engaged in the master’s 
business within the scope of his employment, it is immaterial 
that he joined with this some private business or purpose of his 
own.” National Battery Co. v. Levy (C.C.A. 9th), 126 F.(2d) 
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33, 35, cert. den. 316 U.S. 697. And this is true even though the 
servant’s own purpose represents his "predominant motive." Re¬ 
statement of the Law of Agency, sec. 236, comment b. 

In Matter of Chicago Typographical Union and Chicago News¬ 
paper Publishers Association, 86 N.L.R.B. No. 116, 25 L.R.R.M. 
1010, the fact that a local’s unfair labor practices were in its own 
interest as well as that of its national did not stop the Board from 
holding the national liable. In so holding the majority of the 
Board repudiated "the implication of the dissent that a holding 
that a Local union is a party-in-interest in a representation case, 
is in effect a holding that an International has no interest in the 
proceeding" (25 L.R.R.M. at 1013, n. 6). 

Similarly in the Matter of International Longshoremen’s and 
Warehousemens Union, et al., and Sunset Line and Twine Com¬ 
pany, 79 NLRB 1487, an international was held responsible for 
acts of a local notwithstanding the fact that the local acted in its 
own interest and that the "precise character of the relationship 
between" the international and local was not shown by the rec¬ 
ord (79 NLRB at 1514). The controlling fact was that although 
the local acted in its own interest it also acted in the interest of 
the international because the international "was a co-sponsor of 
the strike in the course of which the lawless acts were com¬ 
mitted.” (79 NLRB at 1514). In so holding, the Board noted: 

"Both Respondents, answering jointly, averred that their 
strike and picketing at Petaluma was conducted for the law¬ 
ful purpose of protecting the interests of their members, 
the Company’s employees, and compelling the Company to 
bargain with the respondent Unions—both of them. The 
International did not assert, in its answer to the complaint 
or elsewhere in this proceeding, that its interest in the strike 
was any less direct and immediate than that of its Local.” 
(79 NLRB at 1513.) 
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The Board then noted that a representative of the International 
furnished guidance in the conduct of the picketing, and con¬ 
cluded: 

"* * * the majority regards the International’s admitted 
co-sponsorship of the strike and picketing as highly signifi¬ 
cant. From that admitted fact it is inferred that, for the pur¬ 
poses of this particular enterprise, a relationship between 
the two organizations was necessarily created whereby such 
organization became responsible for the acts of the other— 
that is, of the other’s duly assigned agents—in the further¬ 
ance of their common venture.” 79 NLRB at 1515. 

The Board reached the foregoing conclusion without the aid 
of information as to the "precise character of the relationship 
between” the International and the local (79 NLRB at 1514). 
In the present case the record shows that the local was merely a 
subdivision of the National, organized and chartered to carry 
out the National’s objectives; that one of those objectives was 
"to secure written contracts for members with their employers”, 
and that the strike was called pursuant to a strike vote taken 
under the supervision of a representative of the National for the 
purpose of obtaining such a contract from Di Giorgio (see 
pages 9-10, supra). Thus, the National’s western representative 
spoke of the strike committee as "our committee” and of the 
secondary picketing program as "our program and policy” (see 
page 11, supra). 

In the case last above cited, it appeared merely that a represen¬ 
tative of the National furnished guidance in the conduct of the 
picketing. In the present case, two individuals representing the 
National were delegated to assist the Local "in working out the 
program for the strike” and "to help run their strike” (see page 
10, supra), and they in fact did so. The policy which called for 
secondary picketing was "worked out conjointly” with one of 
them, and the other actually led the picketing in one of the in¬ 
stances of which complaint is made (see page 11, supra). 
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In die present case, the Board, while finding that the Local 
acted in its own interest, made no finding that the Local did not 
also act in the interest of the National. In view of the fact that 
the Local, a subdivision of the National, was acting under the 
guidance of the National to accomplish one of the objectives out¬ 
lined in the National’s constitution, a finding that it was not 
acting in the interest of the National obviously would have been 
untrue. The decision plainly is contrary to die Board’s prior de¬ 
cisions above mentioned and cannot be supported by principle. 

2. WHERE AN ORGANIZATION CONDUCTS ITS AFFAIRS THROUGH LOCAL 
SUBDIVISIONS OR CHAPTERS, A LOCAL. IN ACTING TO EFFECTUATE 
THE PURPOSES OF THE ORGANIZATION. ACTS AS AN INSTRUMENTALITY 
OR AGENT OF THE ORGANIZATION. 

By the terms of the constitution of the National, it is "com¬ 
posed of its membership organized in Locals, Chapters and other 
units hereinafter established under this constitution.” (see page 
9, supra). It is through its locals that the Union achieves its 
various objectives, including that of securing "written contracts 
for members with their employers.” When a Local acts to accom¬ 
plish an objective of die National, it acts ipso facto as an instru- 
mentality or agent of the National. 

Indistinguishable in principle are the numerous cases holding 
that a fraternal lodge is liable for wrongs committed by local 
chapters in accomplishing the objectives of the lodge. Supreme 
Lodge of World, Loyal Order of Moose v. Kenny, 198 Ala. 332, 
73 So. 519, cert. den. 244 U.S. 652; Calhoun v. The Maccabees 
(Tex. Com. App.), 241 S.W. 101; Knights of Pythias of the 
World v. Bridges, 15 Tex. Civ. App. 196, 39 S.W. 333; Mitchell 
v. Leech, 69 S.C. 413, 48 S.E. 290. In the case first above cited, 
die court might just as well have been speaking of the National 
Farm Labor Union when it said: 

"In the very charter of the appellant corporation, one of 
the first purposes specified for its organization was ’to or- 
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ganize subordinate lodges having ritualistic ceremonies; to 
unite in bonds of fraternity, benevolence, and charity all ac¬ 
ceptable male persons of good character.’ Without this ob¬ 
ject being attained, that is, the organization of subordinate 
lodges, the Supreme Lodge would have no basis or founda¬ 
tion upon which to rest its superstructure; its very existence 
depending upon the organization of subordinate lodges 
whereby new members may be taken in; and the revenues 
thus derived support the organization in all its works. * * * 
Not only the prosperity and success of the Supreme Lodge 
depended upon the organization of the subordinate lodges, 
and the reception of members, but the very life of the corpo¬ 
ration depended upon holding these subordinate lodges and 
their membership intact. Without these subordinate lodges, 
and the membership thereby acquired, the Supreme Lodge 
would be but a skeleton, a shadow, a mere legal entity 
without substance. * * * The subordinate lodge, as disclosed 
herein, was unincorporated, and in deed and in fact merely 
represented an aggregation of the membership of the parent 
organization in that particular locality, receiving its charter 
from the Supreme Lodge. The candidate joining the sub¬ 
ordinate lodge was, of course, then a member of the order; 
and it does not appear that he could become a member in 
any other manner. The subordinate lodges were organized 
for this purpose and were recognized by the charter and laws 
of the Supreme Lodge as being the very lifeblood of the 
organization. We are therefore of the opinion that the con¬ 
clusion is irresistible that these subordinate lodges, in taking 
in and initiating candidates into membership of the lodge, 
were acting as the agents of the Supreme Lodge. * * *” (73 
So. at 523.) 

The same conclusion has been reached in the case of a division 
or branch of a trade association. Spaulding v. Evenson (E.D. 
Wash.), 149 F. 913, affirmed (C.C.A. 9th), 150 F. 517. 

The case of a labor union is no different. Thus, a union hav¬ 
ing an internal structure, as revealed by the court’s opinion, al- 



most identical with that of the National Farm Labor Union has 
been held liable for the acts of a local in these apt words: 

"* * * The local union was but the alter ego of the na¬ 
tional organization. It was the creature of the international 
organization, fashioned by it for the doing of the very 
things it was attempting to do when it undertook to disci¬ 
pline Smith, * * *” ( Printing Pressmen's Union v. Smith, 
(Tex. Sup. Q.) 145 Tex. 399, 198 SW.(2d) 399). 

The Board itself has not heretofore had any difficulty in recog¬ 
nizing the true relationship between a national union and its 
locals. For example, it has been common practice for die Board, 
in representation proceedings r to certify a national union. rather 
than one or more of its locals (even though the national is not 
a party to the proceeding) so that the national may assign such 
jurisdiction to its respective locals as will best suit the union’s 
internal structure. In the Matter of Union Premier Food Stores, 
Inc., et al., and United Retail and Wholesale Employees of Amer¬ 
ica, 10 N.L.R.B. 370, the Board said: 

"* * * Since it appears from the record that the jurisdic¬ 
tion of Retail Clerks International Protective Association* 
Food Clerks and Managers Union, Local 1357, and Amalga¬ 
mated Meat Cutters and Butcher Workmen of North Amer¬ 
ica, Local 195, does not include all the areas in which stores 
of the Companies are situated, we shall place on die ballots 
the names of die respective internationals with which the 
two locals are affiliated rather than the names of the locals 
themselves. If an international is designated , as bargaining 
representative, that organization will be able to determine 
through its own procedure what local or locals affiliated 
with it are to effectuate die bargaining.” 10 N.L.R.B. at 370. 

In the Matter of Armour & Company of Delaware, et al., and 
United Packing House Workers, 13 N.L.R.B. 1143, where the 
demand for recognition was made by die Packing House Workers 
Organizing Committee and the petition was filed by Local 347, 
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the Board found that because representatives of the organizing 
committee served on the grievance committee of the Local and 
met with management on behalf of the Local, a request for 
recognition by the Packing House Workers Organizing Committee 
constituted a request for recognition by Local 347. 

In the Matter of Texas Hardwood Manufacturing Company 
and Congress of Industrial Organizations, 73 N.L.R.B. 357, a 
petition for certification was filed by the ”0.0. Organizing Com¬ 
mittee,” and it won the election. The employer then moved to 
dismiss the petition on the ground that the ”0.0. Organizing 
Committee” was not a labor organization, but die motion was 
denied for the reason that the Committee was a "department” 
within the Congress of Industrial Organizations, which in turn 
was a labor organization. The petitioner was permitted to sub¬ 
stitute the name of the Congress of Industrial Organizations for 
that of the Committee, and although it was the Committee for 
which the employees had voted, it was the Congress that was cer¬ 
tified; this was done upon the theory that since the Committee 
was but a department of the Congress, the change was one of 
name only and not of parties. In the words of the Board: • 

”At the hearing, over the objections of the Employers, 
the hearing officer granted the Petitioner’s motion to change 
the name of the petitioning labor organization from 'C.I.O. 
Organizing Committee,’ the name under which it appeared 
on the amended petition and on the ballot, to 'Congress of 
Industrial Organizations.’ The Employers moved to dismiss 
the amended petition on the ground that the 'C.I.O. Organ¬ 
izing Committee’ is not a labor organization within the 
meaning of the Act; they conceded that the Congress of 
Industrial Organizations is a labor organization. The 'C.I.O. 
Organizing Committee’ is a department within the Congress 
of Industrial Organizations devoted to organizing employees 
for collective bargaining purposes. ' Accordingly, we find 
that it is a labor organization within the meaning of section 
2(5) of the Act. We further find that the modification of 
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die Petitioner’s name permitted by the hearing officer was 
proper in the circumstances.” (73 N.L.R.B. at 357, n. 2). 

3. SUMMATION. 

The Local was a subdivision of the National, chartered by the 
National for the purpose, among others, of obtaining for those 
of its members who were employed by Di Giorgio a collective 
bargaining contract with Di Giorgio. The strike and related activi¬ 
ties, including those of which complaint is made, were carried 
on under the guidance and with the assistance of the National 
for the purpose -just mentioned. The Local acted in the interest 
of the National, as well as in its own interest, and upon principle 
and under prior decisions of the Board itself, acted as an instru¬ 
mentality and agent of the National. 

II. THE CASE AGAINST TEAMSTERS 87: THE CONDUCT IN 
WHICH TEAMSTERS 87 WAS FOUND TO HAVE ENGAGED 
WAS VIOLATIVE OF THE PLAIN LANGUAGE AND INTENT 
OF THE ACT. 

It certainly is true that where a union has a wage or other 
legitimate dispute with an employer, it may lawfully picket his 
premises for the purpose of inducing strike action by his em¬ 
ployees. It may also be assumed for the purposes of the present 
discussion that the picketing is not rendered unlawful by the fact 
that it has the purely incidental effect of dissuading employees 
of others from entering the struck premises. However, in the 
present case the Board has held that the Union and its pickets 
may lawfully engage in conduct aimed unequivocally and exclu¬ 
sively, not at employees of Di Giorgio, but at employees of truck¬ 
ing concerns seeking to do business with Di Giorgio. More 
particularly: 

(a) The Board held that it was lawful for the Union, through 
its pickets and others, to tell employees of trucking concerns that 
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they should not enter the Di Giorgio premises and that they 
would lose their Union membership if they did so. 

(b) The Board held that it was lawful for the Union to fine 
an employee of a trucking concern for entering the Di Giorgio 
premises. 

The foregoing facts are set forth in the findings and are not 
open to dispute. The only question is one as to their legal signi¬ 
ficance. The District Court enjoined the activities in question as 
violative of the Act, but the Board held them lawful because it 
considered them "primary in character." In so holding, the Board 
ignored the plain language of the Act and substituted its own 
judgment for that of Congress as to what the policy of the law 
should be. Furthermore, it reached a conclusion diametrically 
opposed to that reached by two Courts of Appeal. International 
Rice Milling Co., Inc. v. National Labor Relations Board (C.A. 
5th), 18 Labor Cases 5^5,848; International Brotherhood of 
Electrical Workers v. National Labor Relations Board (C.A. 
2d), 181 F.(2d) 134' 

1. The Conduct of Teamsters 87 Was Exactly That Which Sec¬ 
tion 8(b) (4) (A) in Plain Terms Prohibits. 

The Act does not use the terms "primary" or "secondary”, but 
provides in plain terms that it shall be an unfair labor practice 
for a union, 

"* * * to engage in, or to induce or encourage the em¬ 
ployees of any employer to engage in, * * * a concerted re¬ 
fusal in the course of their employment to * * * transport 
* * * any goods, articles, materials, or commodities or to 
perform any services, where an object thereof is: (A) 
Forcing or requiring any employer * * * to cease doing 
business with any other person." 

This is exactly what Teamsters 87 did. It induced and encour¬ 
aged the employees of the four trucking concerns hereinabove 



mentioned to-engage in a concerted refusal in the course of their 
employment to transport goods and to perform services, an ob¬ 
ject thereof being to force and require those trucking concerns 
to cease doing business with Di Giorgio. The Union’s conduct 
was no less violative of the section because not all of the truck 
drivers were in fact induced to refuse to make deliveries to or 
pickups from Di Giorgio; encouragement of a refusal to per¬ 
form services is a violation of the section even though it consists 
entirely of peaceful persuasion ( International Brotherhood of 
’Electrical Workers v. National Labor Relations Board (GA. 
2d) 181 F.(2d) 34; Matter of United Brotherhood of Carpenters 
and Joiners of America and Wadsworth Building Company, Inc., 
81 NLRB 802) and is ineffective to bring about an actual re¬ 
fusal (Matter of Denver Building and Construction Trades 
Council, et al., and the Grauman Company, 87 NLRB No. 136, 
25 LRRM 1187). 

Nor would it be material if it were a fact (which it is not) 
that the conduct of the Union had a proper as well as an im¬ 
proper purpose, for the Act forbids the conduct when "an ob¬ 
ject thereof" (emphasis supplied) is that which is specified and 
it therefore is immaterial that the conduct also has other and 
proper objects 14 ( National Labor Relations Board v. Wine, liq¬ 
uor and Distillery Workers Union (GCA. 2d) 178 F.(2d) 584). 

The only qualification of the sweeping prohibition of section 
8(b)(4)(A) is that contained in the proviso which-appears at 
the end of section 8(b) (4) and which reads as follows: 

"Provided, that nothing contained in this subsection (b) 
shall be construed to make unlawful a refusal by any person 

14 ”Section 8(b) (4), relating to illegal strikes and boycotts, was amended 
in conference by striking out the words ’for the purpose of and inserting 
the clause 'where an object thereof is.’ Obviously the intent of the con¬ 
ferees was to dose any loophole which would prevent the Board from 
being blocked in giving relief against such illegal activities simply because 
one of the purposes or such strikes might have been lawful. * * * (Sup¬ 
plementary Analysis by Senator Taft; 93 Cong. Rec. 7001) 
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to enter upon the premises of any employer (other than his 
own employer), if the employees of such employer are en¬ 
gaged in a strike ratified or approved by a representative of 
such employees whom such employer is required to rec¬ 
ognize under this Act;” 

The Board could not, and did not, purport to rest its decision on 
the foregoing proviso for the reason that the proviso plainly 
is inapplicable to the present case. In the first place, Di Giorgio’s 
agricultural laborers were not "employees of such employer” 
within the meaning of the Act, and Di Giorgio, for that reason 
alone, was not required by the Act to recognize Teamsters 87, 
the Farm Union, or any other union as their collective bargain¬ 
ing representative. In the second place, there was no competent 
evidence, and no finding, that either union in fact represented 
the majority of the employees in an appropriate unit. And finally, 
the proviso relates only to a refusal to enter struck premises, and 
not to the inducement or encouragement of such a refusal. 

It is a fact therefore that the Board, in holding proper the con¬ 
duct of Teamsters 87 in encouraging the employees of trucking 
concerns to refuse to enter the Di Giorgio premises, has created 
an exception to the statutory prohibition which is not to be found 
in the language of the statute itself and which cannot be recon¬ 
ciled therewith. International Rice Milling Co., Inc. v. National 
Labor Relations Board (C.A. 5th), 18 Labor Cases 565,848. 

2. A Literal Reading of Section 8(b)(4)(A) Does Not Outlaw 
Primary Strikes or Involve Other Absurd Results. 

In opposing a literal application of section 8(b)(4)(A), the 
Board has argued in another case that the provision could not 
have been meant to be read literally, because a literal reading 
would forbid all primary, as well as secondary, strikes and pic¬ 
keting since even a primary strike "has as ’an object thereof’ to 
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cause the employer to ‘cease doing business’ with another per¬ 
son.” 15 

But that argument involves a strained, not a literal, reading of 
section 8(b)(4)(A), and is specious. The “object” of a strike 
is to enforce the union’s demand against the struck employer. 
Restatement of the Law of Torts, sec. 777. In the case of a sec¬ 
ondary strike, the union’s demand of the struck employer, ex¬ 
press or implicit, is that he cease doing business with another 
person upon whom the union desires to bring economic pressure. 
In the case of a primary strike, the union’s demand of the struck 
employer is that he grant recognition, or improved wages, hours, 
or working conditions. In short, in the case of a primary strike, 
the concession sought to be obtained from the struck employer, 
and hence the object of the strike, is, not that he cease doing 
business with someone, but that he grant recognition, or improve¬ 
ments in wages, hours or working conditions. 

We submit that a literal reading of section 8(b) (4) (A) does 
not outlaw primary strikes or involve results which are otherwise 
absurd or of doubtful constitutionality. Such results can be ob¬ 
tained only by straining the language of the section and furnish 
no reason why the section should be read as meaning anything 
less than what it in plain terms says. 

3. The Proviso to Section 8(b) Shows That Congress, in Enact¬ 
ing the Prohibition of Secondary Strike Action, Had Specifi¬ 
cally in Mind Situations Like the Present. 

The very existence of the above quoted proviso to section 8(b), 
although it has no application to the present case, confirms that 
Congress intended to prohibit conduct of the kind with which 
we are here concerned. The proviso shows very clearly that Con¬ 
gress had specifically in mind situations involving refusal of em- 

15 Board’s brief in International Rice Milling Co., Inc. v. National Labor 
Relations Board (C.A. 5th), 18 Labor Cases $55,848. 
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ployees of one employer to enter upon the premises of another 
where a strike exists, that it recognized that the sweeping prohi¬ 
bition of section 8(b)(4)(A), standing alone and unqualified, 
applied to such situations, that it deliberately chose to make an 
exception only in cases where the strike is by "employees” of the 
particular employer within the meaning of the Act and is rati¬ 
fied or approved by a union entitled to recognition as their col¬ 
lective bargaining representative, and that it deliberately chose 
to limit the exception, even in such cases, to the refusal to enter 
the struck premises, as contrasted with the inducement or en¬ 
couragement of the refusal. The intent of Congress is as plainly 
expressed as if in describing the conduct to be prohibited it had 
described specifically and in detail the very conduct now under 
consideration. 

In seeking to avoid die foregoing conclusion, the Board has 
argued elsewhere 16 that since the proviso by its terms qualifies 
all of the provisions of "this subsection b” it does not relate par¬ 
ticularly to the secondary strike provisions of subdivisions (4) 
(A) and (B) and may have been adopted for the reason that 
the conduct to which it relates would otherwise be rendered un¬ 
lawful by some provision of section 8(b) other than subdivisions 
4(A) and (B). This contention is entirely inconsistent with both 
the history and content of the proviso. 

In the first place, it is apparent from the legislative history that 
the proviso was aimed primarily at paragraph (4) of section 
8(b) and was not adopted because of any compelling need to 
qualify paragraphs (l), (2), (3), (5) or (6). We say this be¬ 
cause the proviso had its source in the Senate bill, and in that 
bill as reported from committee and as originally passed by the 
Senate the proviso, by its terms, related only to paragraph (4) 

1# Board’s brief in International Rice Milling Co., Inc. v. National Labor 
Relations Board (CA. 5th), 18 Labor Cases fl65,848. 
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(Leg. Hist. pp. 16, 241). Paragraphs (1), (2), (3), (5) and 
(6), although all but the last were contained in the bill, were 
not mentioned in the proviso, and the proviso was not broadened 
so as to refer to these subdivisions until conference (House Conf. 
Rep. No. 510, p. 7; Leg. Hist. p. 511). In short, the proviso 
was aimed primarily at paragraph (4) and was broadened to 
refer to the other provisions as well only as an afterthought. This 
history explains why the proviso appears at the end of paragraph 
(4) in the middle of subsection (b) rather than at the end of die 
subsection. 

Not only is it true that the proviso was inserted primarily to 
qualify paragraph (4), but it also seems plain from its content 
that it was directed particularly at subdivisions (A) and (B), 
the secondary strike provisions. We say this because the content 
of the proviso is peculiarly related to the content of those sub¬ 
divisions, and for the further reason that its content is such that 
it does not in fact qualify subdivision (C) and would qualify sub¬ 
division (D) only in unusual circumstances. It does not in fact 
qualify subdivision (C) because that subdivision applies only 
to a strike where another union has been certified and where the 
employer therefore is not required to recognize the striking un¬ 
ion, whereas the proviso applies only where the striking union 
is entitled to recognition. Similarly, it would be an unusual case 
in which a strike prohibited by subdivision (D) would be one 
sponsored by a union which the employer is required to recognize. 
The content of the proviso relates solely to secondary strike ac¬ 
tivity (refusal of an employee of one employer to enter upon 
the premises of another employer where a strike exists) and thus 
is related directly and pecularily to the subject matter of the pro¬ 
hibitions of secondary strike activity in subdivisions (A) and 
(B). The argument that the proviso was not adopted as a quali¬ 
fication of these subdivisions, but was adopted solely as a qualifi¬ 
cation of some other provision of section 8(b) is, we submit, 
without foundation. 
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ie Board’s brief in International Rice Milling Co., Inc. v. National Labor 
Relations Board (CA. 5th), 18 Labor Cases 1165,848. 
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(Leg. Hist. pp. 16, 241). Paragraphs (1), (2), (3)* (5) and 
(6), although all but the last were contained in the bill, were 
not mentioned in the proviso, and the proviso was not broadened 
so as to refer to these subdivisions until conference (House Conf. 
Rep. No. 510, p. 7; Leg. Hist. p. 511). In short, the proviso 
was aimed primarily at paragraph (4) and was broadened to 
refer to the other provisions as well only as an afterthought. This 
history explains why the proviso appears at the end of paragraph 
(4) in the middle of subsection (b) rather than at the end of the 
subsection. 

Not only is it true that the proviso was inserted primarily to 
qualify paragraph (4), but it also seems plain from its content 
that it was directed particularly at subdivisions (A) and (B), 
the secondary strike provisions. We say this because the content 
of the proviso is peculiarly related to the content of those sub¬ 
divisions, and for the further reason that its content is such that 
it does not in fact qualify subdivision (C) and would qualify sub¬ 
division (D) only in unusual circumstances. It does not in fact 
qualify subdivision (C) because that subdivision applies only 
to a strike where another union has been certified and where the 
employer therefore is not required to recognize the striking un¬ 
ion, whereas the proviso applies only where the striking union 
is entitled to recognition. Similarly, it would be an unusual case 
in which a strike prohibited by subdivision (D) would be one 
sponsored by a union which the employer is required to recognize. 
The content of the proviso relates solely to secondary strike ac¬ 
tivity (refusal of an employee of one employer to enter upon 
the premises of another employer where a strike exists) and thus 
is related directly and pecularily to the subject matter of the pro¬ 
hibitions of secondary strike activity in subdivisions (A) and 
(B). The argument that the proviso was not adopted as a quali¬ 
fication of these subdivisions, but was adopted solely as a qualifi¬ 
cation of some other provision of section 8(b) is, we submit, 
without foundation. 
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4. The Board Has Substituted Its Own Notion as to What Con¬ 
stitutes Secondary Boycott Activity for the Congressional 

Concept as Expressed in the Language of the Act. 

* • * * * 

As heretofore noted, the Act does not employ the terms "pri¬ 
mary” or "secondary” in describing the conduct prohibited, but 
prohibits in plain language the very activities in which Teamsters 
87 engaged. International Rice Milling Co., Inc. v. National Labor 
Relations Board (C.A. 5th), 18 Labor Cases 565,848. As said 
by the Court of Appeals of the Ninth Grcuit in Printing Special¬ 
ties and Paper Converters Union v. Le Baron, 171 F.(2d) 331: 

"* * * Appellants say they were merely picketing Seal- 
right’s product and were not engaged in a secondary boycott 
as that term is commonly understood. The statute, however, 
does not use the terms 'hot cargo,’ 'picketing the product,’ 
or 'secondary boycott.’ It broadly sweeps within its prohibi¬ 
tion an entire pattern of industrial warfare deemed by Con¬ 
gress to be harmful to the public interest.” 171 F.(2d) at 
331; 

Nevertheless, because it was the Congressional purpose to pro¬ 
hibit various kinds of conduct loosely characterized as "secondary 
boycotts,” the Board has based its decisions in this and other 
cases upon its own motion of what is "primary” and what is 
"secondary,” rather than upon the Congressional concept as ex¬ 
pressed in the plain language of the statute. The rationale of 
decisions like the present was set forth by the Board in the Matter 
of Electrical Workers and Ryan Construction Corporation, 85 
N.L.R.B. No. 87, 24 L.R.R.M. 1424, which the Board cited as 
a precedent for its decision in the present case (J.A. 176). The 
Board there said: 

"* * * Section 8(b) (4) (A) was 'intended only to outlaw 
certain secondary boycotts, whereby unions sought to en¬ 
large the economic battleground beyond the premises of the 
primary Employer. When the picketing is wholly at the 
premises of the employer with whom the union is engaged 
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in a labor dispute, it cannot be called "secondary" even 
though, as is virtually always the case, an object of the picket¬ 
ing is to dissuade all persons from entering such premises 
for business reasons*." (25 L.R.R.M. at 1231; emphasis 
supplied). 


Thus, although the Congressional opinion which prevailed in 
enactment of the statute held that there was no such thing as a 
"good” secondary boycott and that all secondary boycotts were 
to be prohibited (see National Labor Relations Board v. Wine, 
Liquor and Distillery Workers Union (C.C.A. 2d), 178 F.2d 
584), the Board nevertheless holds that only "certain” secondary 
boycotts are prohibited. And although the Act in plain language 
and without qualification prohibits the dissuasion of employees 
of others from entering the premises of a struck employer for 
business reasons, yet the Board holds such dissuasion permissible. 
Board Member Gray, in a dissenting opinion in the Ryan Con¬ 
struction Company case, supra, accurately summarized the matter 
when he said: 

"Moreover, the majority's refusal to find the picketing of 
Ryan violative of Section 8(b) (4) (A) neither accords with 
the express language of that provision nor effectuates Con¬ 
gressional intent. It cannot be denied that Congress, in 
enacting Section 8(b)(4)(A), intended to confine labor 
disputes to the parties immediately involved and to prohibit 
labor organizations from extending them to other employers 
neutral in the dispute. Nowhere in the legislative reports 
or debates, as far as I have been able to discover, has Con¬ 
gress indicated that this protection to neutral employers 
should be lost simply because of the geographical proximity 
of the situs of the neutral employer's enterprise to that of 
the struck plant. Indeed, the Board itself until today has 
recognized no such limitation.” (24 L.RJR.M. at 1427). 

The decision in the present case cannot be justified even on 
the Board’s theory that conduct is protected if it takes place in 
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geographical proximity to the struck premises, for the conduct 
of which complaint is made included the levying of a fine. But 
the theory itself is without basis in the wording of the statute 
and, we submit, is fallacious. International Rice Milling Co., Inc. 
v. National Labor Relations Board (C.C.A. 5th) 18 Labor Cases 
565,848; International Brotherhood of Electrical Workers v. 
National Labor Relations Board (C.A.2d), 181 F.(2d) 34. 

If there was ever any validity to the argument that because of 
its "expertness,” the Board’s notions as to statutory meanings 
outweigh those of the courts, such an argument can have no pos¬ 
sible validity as applied to the provisions now under considera¬ 
tion, for as heretofore noted, the wording of section 8(b) (4) (A) 
is identical in its material aspects with section 303 of the Labor- 
Management Relations Act, and the interpretation of the latter 
provision is entrusted exclusively to the courts. It cannot be 
supposed, therefore, that Congress intended to bind the courts 
with the Board’s notions as to the meaning of the language in 
question. The language is to be interpreted by the courts in 
accordance with established rules of construction, fundamental 
among which is the rule that Congress must be taken to have 
meant what it very plainly said. Congress did not choose to talk 
in terms of primary or secondary boycotts, but chose instead to 
prohibit in sweeping terms "an entire pattern of industrial war¬ 
fare” ( Printing Specialties and Paper Converters Union v. Le 
Baron (C.A. 9th), 171 F.(2d) at 331. And whether or not a 
particular aspect of that pattern falls within the Board’s concept 
of secondary activity is immaterial. As recently said by the Su¬ 
preme Court in another connection: 

"To sustain the Board’s contention would be to permit 
the Board under the guise of administration to put limita¬ 
tions in fhe statute not placed there by Congress.” Colgate- • 
Palmolive-Peet Co. v. National Labor Relations Board, 338 
U.S. 355, 363,94 L.Ed. ad. op. 127,132. 
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5. Congress Considered Thar There Was No Such Thing as a 
Justifiable Secondary Boycott, ad Acted Deliberately in Out¬ 
lawing All Secondary Activity. 

Not only has the Board, in reaching its decision as to Team¬ 
sters 87, ignored the language o£ die Act; it also, as has hereto¬ 
fore been indicated, ignored the legislative history. 

It was not the intention of Congress to outlaw only "certain” 
secondary boycotts; the Congressional intent was to oudaw all 
secondary boycotts, exactly as the Act provides. In explaining 
section 8(b)(4)(A) on the floor of the Senate, Senator Taft 
stated: 

"* * * It has been set forth that there are good secondaiy 
boycotts and bad secondary boycotts. Our committee heard 
evidence for weeks and never succeeded in having anyone 
tell us any difference between different kinds of secondary 
boycotts. So we have so broadened die provision dealing 
with secondary boycotts as to make them an unfair labor 
practice.” 93 Cong. Rec. 4323, L. Hist., p. 1106. 

It was at no time suggested either by proponents or opponents 
of the bill that the prohibition of secondary boycotts was not all- 
inclusive. On the contrary, the principal objection of opponents 
of the bill to the secondary boycott prohibition, expressed both 
in die report of die minority of the Senate committee (Rep. No. 
105, Pt. 2, 80th Cong., p. 20; Leg. Hist., p. 482) and on the floor 
of the Senate (98 Cong. Rec. 4148, 4153-4156, 4323, 5106, 6662; 
Leg. Hist. 1034, 1047, 1106, 1455, 1579) was that it failed to 
distinguish between justifiable and unjustifiable secondary boy¬ 
cott activity. As stated in the minority report: 

"This provision is presumably designed to outlaw sec¬ 
ondary boycotts, and is predicated on the assumption that 
all secondary boycotts are unjustified. * * * 
******* 

. "♦ * * This bill ignores valid distinctions between justi- . 
fied and unjustified boycotts based on the objective of the 
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union in carrying on such a boycott and the relationship of 
the boycotted employer to the disputing employer. It indis¬ 
criminately bans all such boycotts, whether justified or not.” 
(Rep., p. 20; Leg. Hist., p. 482). 

Thus the Court of Appeals of the Second Circuit, after referring 
to the above quoted statement of Senator Taft, has said: 

”In view of Senator Taft’s statement about the meaning 
of the section it seems idle for the respondent to argue that 
only such 'secondary boycotts’ as were unlawful at common 
law, or under the law of some particular state fall within 
the prohibition of the section.” ( N.L.R.B . v. Distillery 
Workers Union (C.C.A. 2d), 178 F.2d 584, 587). 

The Board itself, on at least one occasion, has recognized this 
to be so. Thus, in Matter of United Brotherhood of Carpenters 
and Joiners of America and Wadsworth Building Company, Inc., 
81 N.L.R.B. 802, the Board declared: 

"* * * Senator Taft, one of the sponsors of the Act, and 
Senator Ball, in reply to the critics of the section in question, 
emphasized without qualification that all boycotts were 
equally indefensible and unjustified. * * *” (81 N.L.R.B. 
at 806). 

"* * * Moreover, it can hardly be supposed that Congress, 
in enacting Section 8(b) (4) (A) as die legislative response 
to the asserted evils of secondary boycotts, did not envisage 
the whole gamut of union activities by which such boycotts 
are achieved. * * *” (81 N.L.R.B. at 810-811). 

. "* * * As indicated previously, Section 8(b)(4)(A) 
was aimed at eliminating all secondary boycotts and their 
concomitant activities which Congress thought were un¬ 
mitigated evils and burdensome to commerce. It was Con¬ 
gress’ belief that labor disputes should be confined to the 
business immediately involved and that unions should be 
prohibited from extending them to other employers by in¬ 
ducing and encouraging the latters’ employees to exert eco¬ 
nomic pressure in support of their disputes. It was the 
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objective of the unions' secondary activities, as legislative 
history shows, and not the quality of the means employed to 
accomplish that objective, which was the dominant factor 
motivating Congress in enacting that provision. * * (81 

N.L.R.B. at 812; emphasis supplied). 

6. Summation. 

The Act prohibits in plain language the conduct in which 
Teamsters 87 was found to have engaged. The least that can 
possibly be said of the legislative history is that it contains noth¬ 
ing to indicate that Congress did not mean exactly what it said. 
The Board, in holding that the activities of the Union were 
"primary in character” and therefore not violative of the Act, 
has ignored the statutory language and decided the case on the 
basis of its own motion, rather than the Congressional concept, 
as to what is primary and what is secondary. 

CONCLUSION 

We submit that Farm Union was a labor organization, and 
also that it acted as the agent of a labor organization, within the 
meaning of the Act. We further submit that the activities of 
Teamsters 87 in encouraging and inducing employees of trucking 
concerns to refuse to enter the Di Giorgio premises, and in fin¬ 
ing one of them for doing so, were in violation of the Act. We 
therefore respectfully submit that the Board’s order dismissing 
the complaint as to these two unions because of its erroneous 
conclusions to the contrary should be vacated. 

Dated: San Francisco, California, 

August 18, 1950. 

Respectfully submitted, 

Brobeck, Phleger & Harrison, 
Alvin J. Rockwell, 

Marion B. Plant, 

Attorneys for Petitioners. 
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STATEMENT OF QUESTION PRESENTED 


1. Whether a union composed exclusively of agri¬ 
cultural laborers, who are denied the status of em¬ 
ployees by Section 2 (3) of the Act and can receive 
no benefits under the Act, is a “labor organization” 
“in which employees participate” within the meaning 
of Section 2 (5) of the Act, so as to subject it to the 
restraints imposed upon such labor organizations by 
Section 8 (b) (4) (A) of the Act. 

2. Whether substantial evidence supports the 
Board’s finding that Farm Local 218 did not act in 
its capacity as agent of National Farm Labor Union, 
its parent body, in engaging in certain strike activity. 

3. Whether the activities of Teamsters Local 87 di¬ 
rected towards inducing employees of other employers 
to observe its primary picket line established at the 
situs of the primary employer’s place of business is 
secondary activity within the meaning of Section 8 
(b) (4) (A) of the Act. 
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®mteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10605 

Di Giorgio Fruit Corporation, a Corporation, and 
Di Giorgio Wine Company, a Corporation, 
petitioners 

v. 

National Labor Relations Board; International 
Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America, Local 87, 
AFL; and Kern County Farm Labor Union, 
Local 218, National Farm Labor Union, AFL, 
respondents 


ON PETITION FOR REVIEW OF AN ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


BRIEF FOB THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 

This case is before the Court upon the petition 
(J. A. 180) 1 of Di Giorgio Fruit Corporation, herein 
called the “Fruit Corporation,” and Di Giorgio Wine 

1 “J. A.” refers to the Joint Appendix. In the few instances at 
which “R.” appears, it refers to the typewritten transcript of the 
hearing before the Trial Examiner, the page numbers being those 
of the certified record rather than the stenographer’s original page 
numbers. Where, in a series of references, a semicolon appears, 
the references preceding the semicolon are to the Board’s findings 

(l) 


2 


Company, herein called the “Wine Company,” to 
review and set aside in part an order of the National 
Labor Relations Board (R. 177-179) issued on De¬ 
cember 16, 1949, pursuant to Section 10 (c) of the 
National Labor Relations Act, as amended (61 Stat. 
136, 29 U. S. C. Supp. Ill, Secs. 151 et seq .), herein 
called the Act. Fruit Corporation and Wine Com¬ 
pany are herein together called “Di Giorgio.” Di 
Giorgio seeks review of that part of the Board’s order 
which dismisses the complaint (J. A. 2-13) insofar 
as it alleges that International Brotherhood of Team¬ 
sters, Chauffeurs, Warehousemen and Helpers, Local 
87, AFL, herein called “Teamsters Local 87,” and 
Kern County Farm Labor Union, Local 218, National 
Farm Labor Union, AFL, herein called “Farm Local 
218,” engaged in conduct in violation of Section 8 
(b) (4) (A) of the Act. 2 This Court has jurisdiction 

and those following are to the supporting evidence. Where the 
reference “St.” occurs, it refers to the stipulation entered into by 
the petitioners and the Board, reprinted at pp. 186 to 189 of the 
Joint Appendix, by which it was agreed that the findings made 
by the Trial Examiner, with certain exceptions, are admitted for 
the purposes of this review. The appearance of this reference 
signifies that the matter set forth is included within this stipula¬ 
tion, and no references to supporting evidence will be given in 
such cases. 

2 The order also contained provisions requiring Distillery, Recti¬ 
fying and Wine Workers International Union, Local 45, AFL, 
herein called “Wine Workers Local 45,” and Wholesale Delivery 
Drivers and Salesmen’s Union, Local 848, International Brother¬ 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, AFL, herein called “Teamsters Local 848,” to cease and 
desist from engaging in certain activity and to take certain affir m- 
ative action. The order also dismissed the complaint insofar as 
it alleged that the unions violated Section 8 (b) (1) (A) of the 
Act. Di Giorgio is not challenging the Board’s order in these 
respects. 
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under Section 10 (f) of the Act. 8 The Board’s deci¬ 
sion and order (J. A. 174r-179, 108-174) are reported 
in 87 NLRB No. 125. 

L The Board’s findings of fact 
A. Di Giorgio's operations 

Di Giorgio Farms is a large ranch of about 11,000 
acres situated in Kern County near Bakersfield, 
California (J. A. 116-117, St. 186). On this ranch 
Fruit Corporation produces fruits and vegetables, 
and in September 1947 it employed about 1,500 
workers (J. A. 122, St. 186). Of these workers about 
75 percent were general field hands, harvesters and 
irrigators, about 20 percent were packing shed work¬ 
ers, and the remaining 5 percent were truckers and 
their helpers, who transported the produce and work¬ 
ers between the fields, the packing shed and Wine 
Company’s operations (J. A. 122, St. 186). 

A patch of about 40 acres on Di Giorgio’s Farms is 
devoted to Wine Company’s operations. Wine Com¬ 
pany is a wholly owned subsidiary of Fruit Corpora- 

8 In the course of its business, including its operations at Di 
Giorgio Farms, near Bakersfield, California, with which this case 
is concerned, Fruit Corporation used substantial quantities of ma¬ 
terials obtained from sources outside California and shipped sub¬ 
stantial amounts of its products to points outside that State (J. A. 
117, St. 186). "Wine Company, at the same location, processed 
substantial amounts of grapes into wine, and acted as selling agent 
for such wine, which was shipped to points outside California 
(J. A 117-119, St. 186). It also purchased materials from out¬ 
side California (R. 119, St. 186). No jurisdictional question is 
presented on this review, although, if the Board’s dismissal as to 
either of these two unions were reversed, several jurisdictional 
problems would be presented upon which the Board would be 
required to act initially (J. A158, n. 42; infra, p. 68, n. 62). 
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tion which leases from Fruit Corporation the prop¬ 
erty on which it operates, the buildings thereon and 
all equipment and machinery, purchasing itself only 
1 4| ‘operating supplies” such as filter papers, fuel oil 
and chemicals. Employing about 30 employees, rep¬ 
resented by Wine Workers Local 45, it takes the 
grapes of Fruit Corporation and, “as a courtesy,” of 
certain other growers, processes them into wine for a 
fee and acts as selling agent for the wine. In 1946 
and 1947, 80 and 90 percent, respectively, of this work 
was done for Fruit Corporation. (J. A. 117-119. 
St. 186.) 4 

B. The campaign to organize Di Giorgio Farms 

In 1947 an attempt to organize the workers of Fruit 
Corporation at Di Giorgio Farms was begun. In 
February, Henry Hasiwar arrived in California to 
act as Western Representative of the National Farm 
Labor Union, herein called the National, and to assist 
in the organization of local unions affiliated with the 
National (J. A. 57, 78-79). With his help, Farm 
Local 218 was organized, its membership coming 
solely from the agricultural workers of the Fruit 
Corporation employed in the fields and the sheds 
(J. A. 121, 145; 41-42, 60-61, 71-72). In June 1947 
another National organizer, A1 Haxton, joined Hasi- 

4 In the hearing before the Trial Examiner, the General Counsel 
of the Board and the respondent unions stipulated that Fruit Cor¬ 
poration and Wine Company were for the purpose of this proceed¬ 
ing “one and the same”—a single entity. Di Giorgio did not join 
in this stipulation (J. A 118; R. 175-179). By its stipulation 
before this Court, however, it accepted the Board’s finding that 
this position is “sound” (J. A. 118, St. 186). 
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war “on loan” from the National to assist Farm 
Local 218 (J. A. 141; St. 186; 54, 72-73). 

As a result of the organizational campaign, Farm 
Local 218 claimed that more than 1,100 of Fruit 
Corporation’s workers became members (J. A. 123, 

St. 186). In July or August 1947, Farm Local 218 

• » 

elected officers, and it did so again in January 1948 
(J. A. 72, 92). While it had not adopted a formal 
Constitution or By-Laws of its own, at least as of 
the time of the hearing in this case, it was in the 
process of doing so, and meanwhile operated with the 
aid of a form of constitution provided by the National 
to serve as a guide in the writing of its own (J. A. 
65-68). Farm Local 218’s membership included only 
agricultural workers employed at Di Giorgio Farms 
by Fruit Corporation. However, the National also 
included, in separate locals or chapters, employees 
working as packers for employers engaged exclusively 
in packing agricultural products (J. A. 151; 57-58, 59, 
70-71, 76-77). 

At about this same time, Teamsters Local 87, which 
had in its membership the drivers and helpers of 
several trucking establishments in the Bakersfield 
region, began to organize the truckers and helpers 
employed at Di Giorgio Farms, whom Farm Local. 
218 did not seek to represent. These personnel trans¬ 
ported the fruits and vegetables to the packing sheds 
on the Farms and to the contiguous premises of the 
Wine Company (J. A. 122-123, St. 186; 42, 27-28). 
Teamsters Local 87 claimed that “almost the entire” 
group of these drivers and helpers became members 
(J. A. 123, St. 186; 27-28). 
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Fruit Corporation refused to bargain with or recog¬ 
nize either Farm Local 218 or Teamsters Local 87 
as representatives of its employees. On October 1, 
1947, the two unions struck to compel Fruit Corpo¬ 
ration to recognize them. They set up picket lines, 
on which both unions were represented, at various 
entrances to Di Giorgio Farms, including the entrance 
to the tract used by the Wine Company (J. A. 123- 
124, St. 186). 

C. The efforts of Teamsters Local 87 to secure observance of its picket line 

In order to maintain observance of the picket line 
established at Di Giorgio, Teamsters Local 87 en¬ 
gaged in the following activity when employees of 
employers other than Di Giorgio approached the 
picket line. 

7. Employees of Turner Brothers 

On October 1, 1947, the first day of the strike and 
the establishment of the picket line, two trucks be¬ 
longing to Turner Brothers, a trucking firm, stopped 
at the line. Turner Brothers had been employed by 
Fruit Corporation to haul grapes from another of 
its ranches to the Wine Company for processing. 
The driver of one of the two trucks was a member of 
Teamsters Local 87, but the other was not. The two 
drivers spoke to the pickets, and were told by the 
pickets that it would be unfair for them to go through 
the line and that if they did so they would be “scabs.” 
No threats were made to them, but the drivers made 
no attempt to deliver the grapes until several hours 
later. At that time both the local sheriff and the 
pickets told them to cross the line, which they did 
without difficulty (J. A. 127-128, St. 186). 
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The next morning, October 2, 1947, four Turner 
Brothers trucks stopped before the picket line at 
the entrance to the Wine Company. Again the drivers, 
three of whom, including Roy Turner, 8 were mem¬ 
bers of Teamsters Local 87, descended and conversed 
with the picket. The secretary-treasurer of Team¬ 
sters Local 87, Robert Pentzer, was present and he 
told the drivers that if they did not respect the picket 
line their membership books would be “lifted.” Later 
in the day, however, all four took their trucks across 
the line without hindrance (J. A. 128, St. 186). 

On October 3, 1947, Roy Turner took another load 
of grapes through the picket line and had no “trouble 
getting by” it. He continued to haul grapes to Di 
Giorgio Farms past the line without incident for 
more than a month thereafter. So too, Duren, 
another of the Turner Brothers drivers and a member 
of Teamsters Local 87, did the same until mid-De¬ 
cember (J. A. 128-129, St. 186). 

On October 3, five fellow members of Teamsters 
Local 87 brought charges against Roy Turner under 
the Constitution of Local 87’s parent International 
for violation of his obligation of loyalty to his union 
and for conduct unbecoming a member by reason of 
his failure to respect Teamsters Local 87’s picket line. 
In accordance with the trial procedure set forth in the 
International’s Constitution, Roy Turner was noti¬ 
fied of this charge and cited to appear at a meeting 
of the Executive Board of the Local on October 15 

0 Although Roy Turner was a brother of the partners constitut¬ 
ing Turner Brothers, his status there was merely that of an em¬ 
ployee (J. A. 127; St 186). 

# 1 X 226 — 50-s 
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to answer the charges. He failed to do so and he was 
fined $1,000 in absentia. He was informed of the 
fine by letter the following day, together with his 
rights of appeal under the Intemationars Constitu¬ 
tion. He did not pay any portion of this fine and in 
March 1948 his tender of a payment of dues was re¬ 
jected by Teamsters Local 87, with the statement that 
it could not be accepted until the fine was “ cleared on 
our books.” Despite this loss of good standing by 
Roy Turner, Teamsters Local 87 made no effort to 
deprive him of employment opportunities (J. A. 129- 
131, St. 186; 106-107). 

Pentzer, the secretary-treasurer of Teamsters Local 
87, also approached Crawford Turner, one of the part¬ 
ners of Turner Brothers. On October 20, 1947,. 
Pentzer asked that Turner Brothers cooperate with 
Teamsters Local 87 by ceasing to haul grapes for 
Fruit Corporation. Crawford Turner agreed to con¬ 
sider the request, but doubted that he would comply 
with it. Pentzer replied that his drivers who were 
members of Teamsters Local 87 “would probably lose 
their books” if they continued to cross the picket line. 
Crawford Turner later informed his partner and 
their drivers of this conversation with Pentzer (J. A. 
129, St. 186). 

2. Employees of Aroin Line 

In early October, John Gladwell, a member of 
Teamsters Local 87 and a driver for Arvin Lin e,, 
another trucking concern, drove to Di Giorgio Farms 
to deliver machinery to Wine Company. When he saw 
the pickets, however, he turned around and took the 
load back to Bakersfield without delivering it. Some 
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10 days later, Gladwell saw Teamsters Local 87’s 
president, Joe Hickman, and asked whether he should 
cross the picket line. Hickman answered that he 
“should refrain from making any deliveries there 
as long as the picket line remained” (J. A. 131, St. 
186). 

About January 30, 1948, the president of Arvin 
Line called the office of Teamsters Local 87, to discuss 
another shipment he had for Wine Company. He spoke 
to a girl who said she would connect him with Pent- 
zer, the secretary-treasurer. A man’s voice then told 
him that his drivers could not deliver to Di Giorgio 
as long as the picket line remained there (J. A. 131, 
n. 19, St. 186). . 

3. Employees of Oilfields Trucking Company 

About January 28, 1948, Oilfields Trucking Com¬ 
pany, herein called Oilfields, received an order to carry 
5,000 gallons of fuel oil to Wine Company. Gingery, 
its chief dispatcher, telephoned Hickman, president 
of Teamsters Local 87, to ascertain whether the 
picket line covered Wine Company as well as Fruit 
Corporation. Hickman told him that it did, and that 
members of Teamsters Local 87 were required to 
respect it. Gingery answered that Oilfields was a 
common carrier and obliged to attempt to make all 
deliveries, to which Hickman replied that if the at¬ 
tempt succeeded. Oilfields itself would be picketed. 
Gingery then sent two drivers, both members of 
Teamsters Local 87, to deliver the oil and arranged 
for one of Oilfields’ superintendents to be at the 
picket line. He said to one of the drivers, in the 
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presence of the superintendent, that if the pickets 
were present he should not “even * * * attempt 
to go through” (J. A. 133, n. 22; St. 186). When 
the drivers reached the picket line, there was a conver¬ 
sation between them, the pickets and the superin¬ 
tendent. The pickets stated that all members of 
Teamsters Local 87 were expected to respect the line, 
and that the two drivers should know the rules of 
Teamsters Local 87, but that if they nevertheless chose 
to cross the line the pickets would not stop them. 
The superintendent stated that Oilfields was obliged 
to attempt delivery, but that it was “up to” the two 
drivers whether to cross. The drivers had no inten¬ 
tion of crossing, but to protect Oilfields they drove 
the trucks toward the pickets, who held up their 
hands, and the superintendent photographed the 
scene as the trucks stopped. The oil was then re¬ 
turned to its source (J. A. 132-134, St. 186). 

4. Employees of Pacific Motor Trucking Company 

Several incidents similar to those described above 
occurred in February 1948, involving the trucks of 
Pacific Motor Trucking Company, herein called 
Pacific. Pacific is a wholly owned subsidiary of 
Southern Pacific Railroad, and operates a pickup and 
delivery service for its parent and for the Santa Fe 
Railroad. Its drivers were members of Teamsters 
Local 87. 

On February 2, one of Pacific’s drivers was sent to 
the Wine Company to make a pickup, but he made 
no attempt to cross the picket line. He stated that 
he abstained from doing so in part because he feared 
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that disciplinary action would be taken against him 
by Teamsters Local 87. 

On February 6, another of Pacific’s drivers ap¬ 
peared at the entrance of the Wine Company to make 
a pickup. He parked his truck across the road from 
the entrance and approached the pickets patrolling 
there. One of the pickets remarked to him that i( ‘you 
don’t look [like] the type of fellow that would attempt 
to cross the picket line” (J. A. 135, St. 186). The 
driver did not answer, other than to ask for the names 
of the pickets as he had been directed by his superior. 
Upon securing the names, he returned to his truck and 
departed without making any attempt to cross the 
line. 

On February 10, another of Pacific’s drivers, a 
member of Teamsters Local 87, went to Wine Com¬ 
pany to make a pickup. He spoke to two pickets who 
identified themselves as members of Teamsters Local 
87, and asked them if he “could go through and make 
a pickup.” The pickets replied that a strike was in 
progress and that, as a union member, he could not 
cross the line. The driver asked the pickets to sign 
a paper stating that he had been stopped at the line, 
which they did, and he departed. On February 11, 
he returned again to make a pickup, and substantially 
the same events transpired (J. A. 134-136, St. 186). 

D. The activities of Farm Local 218 at Italian Swiss Colony and Safeway 

Aside from the activities of Teamsters Local 87, 
Farm Local 218 engaged in conduct at the premises 
of Italian Swiss Colony and Safeway Stores, Inc., 
which was the subject of complaint 



12 


1. Italian Swiss Colong 

In the course of its business, Di Giorgio shipped 
wine to a winery at Clovis, California, operated by 
1 Italian Swiss Colony, a California corporation, here¬ 
inafter called “Swiss.” The wine was further proc¬ 
essed there and sold by Swiss in interstate commerce 
(J. A. 120, St. 186). The employees of Swiss were 
represented by Wine Workers Local 45 (J. A. 122, 
137, St. 186). 

On February 26, 1948, in the late afternoon, a tank 
car of wine arrived at Swiss from Di Giorgio. Pickets 
representing Farm Local 218 had followed this car 
from Di Giorgio Farms and took positions outside 
the winery. Only two or three persons did this 
picketing and they picketed in a peaceful manner, 
without threats of force or violence. The next day 
the employees of Swiss refused to cross Farm Local 
1 218’s picket line. Supervisory personnel did so, how¬ 
ever, and unloaded the car from Di Giorgio. When 
this was accomplished the pickets departed and the 
employees of Swiss thereafter resumed their work 
(J. A. 138, St. 186). 

On March 4, 1948, 12 tank cars of wine arrived at 
Swiss from Di Giorgio. Several pickets representing 
Farm Local 218 promptly began patrolling the en¬ 
trances to the winery, but did not block the entrances 
or prevent anyone who wished to do so from crossing 
their line. The employees of Swiss walked out shortly 
thereafter, led by a shop steward for Wine Workers 
Local 45. The picketing continued from March 4 
to March 10, during which time supervisory personnel 
again unloaded the cars of wine and only employees 
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who were not members of Wine Workers Local 45 
crossed the line. On March 10, all but one of the cars 
having been unloaded, the pickets departed and the 
next morning the employees of Swiss returned to 
work (J. A. 139-140, St. 186). 

2. Safeway 

On April 29, 1948, two truckloads of potatoes were 
sent by Di Giorgio to the distribution warehouse of 
Safeway Stores, Inc., at Los Angeles, California. 
Three pickets from Farm Local 218 followed the 
trucks, including A1 Haxton, the business representa¬ 
tive of the National Farm Labor Union on tem¬ 
porary loan to Farm Local 218 as an organizer. Upon 
arrival at Safeway, Haxton informed a supervisor at 
Safeway of the strike at Di Giorgio, asked that the 
potatoes not be unloaded, and threatened to picket if 
they were. The supervisor caused the two trucks to 
be parked temporarily outside the premises in order 
to avoid a picket line at least until the two trucks 
were to be unloaded. About an hour later, one of 
the trucks was brought back onto the premises. Hax¬ 
ton asked whether it would be unloaded and the super¬ 
visor telephoned his superior, allowing Haxton to 
speak to him also. Haxton told the superior that 
picketing would take place if the potatoes were un- 
loaded. The^loading was directed nevertheless. When 
unloading began on one of the trucks the pickets took 
up their posts and picketed in a peaceful manner. 
Some 10 to 12 drivers of Safeway trucks, members of 
Teamsters Local 848, refused to cross the line. An 
official of Teamsters Local 848 came to the scene 
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and, after ascertaining from the driver of one of the 
trucks from Di Giorgio that he had crossed the picket 
line at Di Giorgio Farms to obtain the potatoes, stated 
that none of Safeway *s trucks would leave the prem¬ 
ises until the Di Giorgio potatoes were reloaded and 
removed from the warehouse. About 6 trucks were 
loaded and ready for departure but had been parked 
by their drivers near the exist just inside of the picket 
line. Shortly thereafter the reloading of the first 
truck began. The picketing thereupon ceased and the 
Safeway trucks left the premises. When the first 
truck from Di Giorgio was reloaded, that truck and 
the second one, which had not been unloaded, returned to 
Di Giorgio Farms (J. A. 141-143, St. 186). 

II. The Board’s conclusions of law and order 

In presently pertinent part the complaint issued by 
the General Counsel of the Board, as amended at the 
hearing, alleged that Farm Local 218, by its activities 
at Italian Swiss Colony and at Safeway, had violated 
Section 8 (b) (4) (A) of the Act (J. A. 8-10, 33-34). 
In addition, Teamsters Local 87 was alleged to have 
violated the same provision of the Act by its actions 
with respect to the employees of Turner Brothers, 
Arvin Lines, Oilfields and Pacific (J. A. 5-8, 33-34). 

The Board dismissed the complaint with respect to 
both Farm Local 218 and Teamsters Local 87 (J. A. 
179). It concluded that Farm Local 218 was not 
subject to the Act, as it was not a “labor organization” 
as defined in the Act. It also held that Farm Local 
218 was not liable under the Act as an “agent” of the 
National Farm Labor Union (J. A. 175-176). Team- 
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sters Local 87 was held not to have violated the Act 
by reason of the fact that its activities were primary 
in character, and hence not within the prohibitions 
of Section 8 (b) (4) (A) (J. A. 176).* 

SUIOCABT OF ARGUMENT 

I. A union composed exclusively of agricultural 
laborers is not a “labor organization” within the 
meaning of Section 2 (5) of the Act subject to the 
restraints placed upon such organizations by Section 
8 (b) (4) (A) of the Act. Section 2 (5) defines a 
“labor organization” as an organization “in which 
employees participate.” Section 2 (3) defines an 
“employee” to exclude “any individual employed as 
an agricultural laborer.” By its terms, therefore, a 
union of agricultural laborers is not a “labor organ¬ 
ization” for no employees in the statutory sense 
participate in it. Such a union is, accordingly, out¬ 
side the scope of Section 8 (b) (4) (A) of the Act. 

It is not a mere literal application of the statutory 
definitions which requires this result. As the legisr 
lative history shows, those definitions were devised 
for the express purpose of making clear that the 
regulatory scheme of Section 8 (b) was not to apply 
to certain unions. In these circumstances, where the 
device of statutory definition is avowedly used to de¬ 
limit the scope of regulatory coverage, the definitions 
are controlling. 

6 As noted previously, supra , p. 2, n. 2, the Board also con¬ 
cluded that Wine Workers Local 45 and Teamsters Local 848 
had violated the Act and issued its order against them. Since 
their cases are not involved in this review, however, they need 
not be set out in detail 
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The result dictated by the definitions is corrobo¬ 
rated by the structure and purpose of the Act. The 
internal structure of Section 8 (b) discloses that a 
union composed of agricultural laborers is outside 
its scope, for by far most of the unfair labor prac¬ 
tices to which the section is addressed are incapable 
of application to a union of farm workers. Further¬ 
more, the over-all purpose .of the Act is to create 
equality of obligation and correlative .equality of 
immunity between employers and labor organiza¬ 
tions. Having been denied the benefits and protec¬ 
tions of the Act, agricultural unions are likewise free 
of its restrictions and liabilities, in harmony with the 
equity which the Act establishes. 

II. Section 8 (b) prohibits “a labor organiza¬ 
tion or its agents” from engaging in the enumerated 
unfair labor practices. But a local union can be held 
liable as an agent of its international union only 
when it acts in its capacity as agent. And sub¬ 
stantial evidence supports the Board’s finding that 
Farm Local 218 did not engage in strike activity in 
its capacity as agent of its parent body, but in its 
capacity as agent of the agricultural workers whose 
interests it sought to advance. The representatives 
of the parent body assigned to assist Farm Local 218 
acted as the agents of the local; Farm Local 218 did 
not act as their agent. And the mere fact of affilia¬ 
tion between a local and its international does not 
without more make the act of one the responsibility 
of the other. v 

HI. Where a union establishes a picket line at 
the premises of the employer with whom it has its 
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primary dispute, it does not constitute secondary 
activity within the meaning of Section 8 (b) (4) (A) 
of the Act for the union to induce employees of other 
employers to observe the picket line. As this Court 
has held, the nub of the matter is that, so long as the 
action induced is confined to the situs of the primary 
dispute, a union may prevail on all persons, including 
the employees of other employers, to cease doing busi¬ 
ness with the primary employer. Denver Building 
and Construction Trades Council v. N. L. B. B., 26 
L. R. R. M. 2515. And if the inducement is other¬ 
wise primary, it is immaterial that the method of 
inducement involves an actual or threatened exertion 
of union discipline. The means of inducement have 
no relevance to Section 8 (b) (4) (A) where the 
question in issue is whether an object of the induce¬ 
ment is to promote primary or secondary action. 

ARGUMENT 

I 

Farm Local 218 is not a “labor organization” within the mean¬ 
ing of the Act and consequently is not subject to the 
restraints it imposes upon “labor organizations” 

The Board held that Farm Local 218, composed 
exclusively of agricultural laborers denied employee 
status by Section 2 (3) of the Act, was not a labor 
organization within the meaning of Section 2 (5) of 
the Act subject to the restraints imposed upon such 
organizations by Section 8 (b) (4) (A) of the Act 
To reach this conclusion the Board relied upon, (1) 
the interrelated definitions of Section 2 (3) and (5) 
of the Act designed for the express purpose of re- 
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moving unions of agricultural workers from the 
statutory prohibitions placed on labor organizations; 

1 (2) the incompatibility of the internal structure of 
Section 8 (b) of the Act with an assumption that 

i 

1 agricultural unions are within its regulatory scope; 
and (3) the fulfillment of the over-all purpose of the 

! Act to create equality of obligation and correlative 
equality of immunity between employers and labor 
organizations—having been denied the benefits of the 
Act, agricultural unions are likewise free of its re¬ 
strictions (J. A. 175, 145-152). 

A. The statutory definitions 

In six subsections, Section 8 (b) of the Act spells 
out the type of activity in which “It shall be an 
unfair labor practice for a labor organization or its 
agents” to engage. [Emphasis supplied.] “When used 
in this Act,” the term “labor organization” is defined 
by Section 2 (5) to mean: 

* * * any organization of any kind * * * 
in which employees participate and which exists 
for the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work. [Emphasis sup¬ 
plied.] 

In its turn, Section 2 (3) of the Act states that the 
term “employee” “shall not include any individual 
employed as an agricuttwraX laborer * * *.” 
[Emphasis supplied.] 

Starting from the Board’s factual finding that Farm 
Local 218’s membership was composed exclusively of 
persons employed as agricultural laborers {supra 
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pp. 4-5), these statutory guideposts lead to the con¬ 
clusion that Farm Local 218 is not a “labor organi¬ 
zation’’ subject to Section 8 (b). The steps of this 
process are plain: since agricultural laborers are not 
“employees” as the term is used in the Act, no “em¬ 
ployees [in the statutory sense] participate” in Farm 
Local 218; accordingly, Farm Local 218 is not a 
“labor organization” as the term is used in the Act T 
and hence, is not subject to Section 8 (b) ’s restraints 
on “labor organizations.” 

It is not, however, mere literalism which requires 
this result. In their application to circumstances 
like those presented in this case, Congress devised the 
statutory definitions incorporated in the Act for the 
express purpose of delimiting its scope. Thus section 
2 (3) of the Act was amended in 1947 to exclude 
from the sweep of the word “employee” “any individ¬ 
ual employed by an employer subject to the Railway 
Labor Act/’ Employers subject to the Railway 
Labor Act had always been free of the coverage of the 
National Labor Relations Act, since on the occasion 
of its original enactment such carriers were excluded 
from the meaning of the word “employer” by Section 
2 (2). The purposes of amending the definition of 
“employee” to exclude their workers, therefore, was 
not to establish the already existing immunity of the 
railway employers. Rather, as the Senate Committee 
Report stated, the purpose was to exempt railway 

1U * * * the definition requires that employees participate in 
the organization to make it a labor organization.” N. L . R. B. v. 
Edward G. Budd Mfg . Go n 160 F. 2d 571,576 (C. A. 6) certiorari 
denied 335 U. S. 908; see also West Texas Utilities Co ., Inc. v. 
N. L. R. B 26 LRRM 2359, 2362 (App. D. C., July 10,1950). 
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unions from the regulation of the National Labor 
Relations Act: 

The exemption of employees of employers 
subject to the Railway Labor Act is to make it 
perfectly clear that in providing remedies for 
unfair labor practices of unions and their 
agents it was not intended to include such 
employees. 8 [Emphasis supplied.] 

This intention was reiterated on the Senate floor 
by the Act’s chief sponsor, Senator Taft: 

Mr. McGrath . I note that the Senator [Mur¬ 
ray] is referring to the railway industry. It is my 
understanding that railway unions are exempt 
from the provisions of this statute. Am I 

correct in this understanding? 

***** 

Mr. Ives. The answer to the question * * * 
is “Yes.” 

Mr. Murray. That railroad labor unions are 
completely eliminated from the provisions of 
the law? 

Mr. Taft. I want to point out that railway 
labor has never been covered by the Wagner 
Act; it has always been covered by the Rail¬ 
way Labor Act. * * * We saw no reason 
to change that situation * * V 

Thus, to “make it perfectly clear” that a railway 
union was not to be subject to the restrictions imposed 
upon a “labor organization or its agents,” Congress 

* S. Rep. No. 105, 80th Cong. 1st Sess., p. 19. The conference 
committee added to the exemptions contained in Section 2 (3) all 
individuals employed by persons who do not come within the 
definition of “employer.” H. Rep. No. 510, 80th Cong., 1st Sess., 
p.33. 

*93 Cong. Rec. 6498. 
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exempted railway workers from the term “employee.” 
The only reasonable conclusion which can be drawn 
from the identical exemption of agricultural laborers 
is that their unions are similarly exempt. 10 And 
responsible commentators who have considered the 
problem have come to this conclusion. 11 

10 In their brief (pp. 41-44), in order to explain away this legis¬ 
lative history as to the reason for the statutory definitions, peti¬ 
tioners wholly ignore the colloquy on the floor of the Senate, and 
torture the Senate Report to support the indefensible position that 
railway unions are subject to the restraints of the secondary boy¬ 
cott provisions of the National Labor Relations Act. Interna¬ 
tional Rice Milling Co. v. N. L. R. Z?., 183 F. 2d 21 (C. A. 5), cer¬ 
tiorari pending on another issue, relied upon by Di Giorgio, opposes 
its view. There the question of the liability of the organizations 
of the railway employees was in no way involved. Instead, 
the only issue was whether unions which were unquestion¬ 
ably “labor organizations” within the meaning of the Act violated 
Section 8 (b) (4) (A) and (B) of the Act by inducing railway 
workers to assist them in their strike. The Court of Appeals for 
the Fifth Circuit held that Congress had intentionally used the 
phrase “employees of any employer” in Section 8 (b) (4) in order 
to extend the sweep of that Section beyond the limited definition 
accorded an “employer” in the Act. However, it made clear that 
unions of railway workers, themselves excluded from the Act, are 
not subjected to its restrictions. As the Court said, 183 F. 2d, at 25: 
“There is no doubt that Congress intended to exclude railroad 
companies and their employees from the National Labor Relations 
Act in so far as the regulation of labor relations was concerned 
* * *. Section 8 (b) (4) of the National Labor Relations Act, 
as amended in 1947, as applied to this case, does not seek to enter 
the field of railway labor relations. Petitioners are not asking 
that anything be done to railroad companies or their employees, 
or that they be compelled to do anything.” Here, however, Di 
Giorgio seeks to require the Board to intrude upon “the field of 
[agricultural] labor relations” from which Congress expressly 
excluded it. International Rice Milling Co. v. N. L. R. B. cannot 
be distended to cover this entirely separate question. 

“Teller, Labor Disputes and Collective Bargaining (1950 
Supp.) Sec. 398.33; Witney, Agricultural 'Workers under National 
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In these circumstances, where the device of statu¬ 
tory definition is avowedly utilized to delimit the 
scope of regulatory coverage, when “a definition of 
the word is given in the statute, that definition is 
controlling.” Von Weise v. Commissioner of Inter¬ 
nal 'Revenue, 69 F. 2d 439, 441 (C. A. 8), certiorari 
denied, 292 U. S. 655. “There would be little use in 
such a glossary if we were free in despite of it to 
choose a meaning for ourselves.” Fox v. Standard 
Oil Co., 294 U. S. 87, 96. 12 

B. The internal structure of Section 8 (b) 

The internal structure of Section 8 (b) also dis¬ 
closes that a labor organization composed of agri¬ 
cultural laborers is outside its scope. By far most 

Labor Relations Laws , Institute of Labor and Industrial Rela¬ 
tions, University of Illinois, Bulletin, March 1948, pp. 5, 29; Van 
Arkel, An Analysis of the Labor Management Relations Act , 1947, 
Practising Law Institute (1947), p. 2; Wollett, Labor Relations 
and Federal Law (1949) 33 (supervisors) ; see also Interim Re¬ 
port of Special Subcommittee of House Committee on Education 
and Labor to investigate labor practices in the food industry, 80th 
Cong., 2d Sess., Committee Rep. No. 8, p. 9: “While labor unions 
cannot, under the Taft-Hartley Act, file charges against farmers 
with the National Labor Relations Board, neither can farmers 
secure protection or redress from the Board or the courts when 
they are in jeopardy or have suffered damages.” 

“ See also Western Union Tel. Co ., v. Lenroot , 323 U. S. 490,502; 
National Homeopathic Hospital Ass'n of D. C. v. Britton, 147 F. 
2d 561, 562 (App. DC), certiorari denied, 325 U. S. 857; Evans v. 
ITU , 76 F. Supp. 881, 887 (S. D. Ind.); Thornton v. Commis¬ 
sioner of Internal Revenue , 159 F. 2d 578,580,581 (C. A 7); Mar¬ 
lene Linens v. Bowles , 144 F. 2d 874, 876 (Em. C. A); Schweizer 
v. Mager , 297 Fed. 334, 335 (N. D. HI.); Cothran & Conncdy v. 
United States , 276 Fed. 48, 50 (W. D. Va.) affd. 283 Fed. 973,974 
(C. A. 4); 2 Sutherland, Statutory Construction (3d ed. 1943) 
Sec. 3002. 
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of the unfair labor practices to which the section is 
addressed are incapable by its terms of application to 
a union of farm workers. Thus, since Farm Local 
218’s members and the other persons employed with 
them by Fruit Corporation are not “employees,” 
Farm Local 218 cannot, in violation of Section 8 (b) 
(1) (A), “restrain or coerce employees in the exercise 
of the rights guaranteed them in Section 7” with 
respect to its members or their coworkers whom they 
might attempt to organize. Nor, for the same reason, 
could Farm Local 218 “cause an employer to dis¬ 
criminate against an employee” in violation of Sec¬ 
tion 8 (b) (2). So too, since it is not and cannot 
be “the representative of his employees subject to 
the provisions of Section 9 (a),” Farm Local 218 
could not refuse to bargain collectively with Fruit 
Corporation in violation of Section 8 (b) (3). And 
it could not violate Section 8 (b) (5) by requiring 
of “employees” the payment of an excessive or dis¬ 
criminatory initiation fee, as provided therein. The 
internal inconsistencies revealed by an attempt to 
apply the restrictions of Section 8 (b) to Farm Local 
218 buttress the conclusion drawn from the defini¬ 
tions, namely, that Farm Local 218, as a union com¬ 
posed exclusively of farm workers, is exempt from 
Section 8 (b). 

Putting the matter another way, the term “a labor 
organization or its agents,” in the preamble to all 
of Section 8 (b), is the single phrase which defines 
those unions which are subject to the prohibitions 
of the succeeding six unfair labor practices which are 

911226—50-5 
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enumerated. Apart from Section 8 (b) (4), the 
other unfair labor practices listed clearly have no 
application to a union of farm workers. Indeed, 
even as to Section 8 (b) (4), subsections (C) and 
(D) and the proviso are in terms incapable of refer¬ 
ence to agricultural unions. Petitioners’ contention 
must be, therefore, that with respect to 8 (b) (4) 
(A) and (B), but nothing else in 8 (b), the term 
“labor organization” in the preamble abruptly ac¬ 
quires a different meaning for the purpose of em¬ 
bracing otherwise exempt farm unions. But there 
is nothing shown in the text or pattern of the statute 
to justify giving two meanings to the same term 
used in the same section for the same purpose of 
defining the coverage of a single, unified and related 
set of prohibitions. Statutory surgery is not equal 
to such dismemberment of the integrated parts of 
an act. The inference must rather be that an ex¬ 
clusion which clearly applies to most of 8 (b) applies 
to all of it. And that inference, as we shall now 
see, is in harmony with the purpose of the Act. 

C. The over-all purpose of the Act 

The status of Farm Local 218 as a union exempt 
from the prohibitions of Section 8 (b) is in harmony 
with the purpose underlying the amendments of the 
Act. On the occasion of the original enactment of 
the National Labor Relations Act in 1935, Congress 
granted rights of self-organization and collective bar¬ 
gaining to employees and their organizations and 
imposed corresponding obligations upon employers. 
In 1947, Congress amended the Act to require the 
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labor organizations to which it gave assistance to 
abstain from the activities which it found harmful 
and set out in Section 8 (b). As it said in amending 
its “Findings and Policies” by the addition of the 
fourth paragraph to Section 1 of the Act: 

The elimination of such practices is a neces¬ 
sary condition to the assurance of the rights 
herein guaranteed. [Emphasis supplied.] 

Thus, in consideration of its grant and protection of 
“rights” exercised by employees and their unions, 
Congress required such unions to fulfill the “condi¬ 
tion” of fair union conduct as it conceived it. It 
was the establishment of this equality of rights and 
duties between labor unions and management which 
the proponents of the 1947 amendments repeatedly 
stated to be their aim. 13 

However, in 1935, Congress excluded agricultural 
workers from the term “employee” so that such 
workers and their unions secured no benefits from 
the Act. In contrast with workers in industry whose 
right to collective bargaining was now protected by 
the compulsive power of government, agricultural 
workers were left in the same position as all workers 
before the Act. They could not, as workers in indus¬ 
try were able now to do, look to government to make 
employers respect their common law right to self¬ 
organization and collective bargaining. They could 
look only to their concerted economic power for vin¬ 
dication of that right, and in doing so they could 


13 H. Rep. No. 245, 80th Cong. 1st Sess. pp. 8, 31; S. Rep. No. 
105,80th Cong. 1st Sess. p. 2; 93 Cong. Rec. 3835,4436,4437,6441. 
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‘‘push their struggle to the limits of the justification 
of self-interest.” 14 

Under the protections accorded workers in industry 
by the Act, unions representing them, in the 12 years 
between 1935 and 1947, achieved considerable strength 
and power, the exertion of which created, in the Con¬ 
gressional view, certain dislocations which required 
adjustments subjecting unions enjoying the protec¬ 
tions of the Act to certain curbs. No such situation 
existed in respect to agricultural workers or the unions 
representing them. 15 Congress, in 1947, left them 
exactly as they had been before. They still received 
none of the protection or benefits which had been 
denied them the 12 years before. 18 Neither were they 

14 Brandeis, J., in Duplex Printing Press Co. v. Peering , 254 U. 
S. 443,488. 

“In relation to other workers protected by the NLRA, sta¬ 
tistics graphically show both, (1) the lack of organizational growth 
of unions of farm workers denied statutory benefits, and (2) the 
consequent minute nature of any problem presented by their efforts 
to organize. In 1946, one year before the amendment of the 
NLRA, about “14.8 million workers were employed under condi¬ 
tions determined by written collective-bargaining agreements” 
and they represented “48 percent of the 31 million engaged in 
occupations in which the unions have been organizing and en¬ 
deavoring to obtain written agreements.” U. S. Dept, of Lab., 
Bur. of Lab. Stat., Bull. No. 909, Extent of Collective Bargaining 
and Union Recognition 1946 , 1 . Of the 31 million workers, about 
' 2,148,000 were hired farm workers (U. S. Bur. of Cens., Statis- 
1 ticcd Abstract of the United States: 1949 , (Seventieth Edition) 
Washington, D. C., 1949,198), of whom less than 1 percent in 1946 
1 worked under union agreements (U. S. Dept, of Lab., op. cit ., at 
2 and n. 1). Thus, in contrast with the over-all average of 48 per¬ 
cent, less than 1 percent of farm workers were employed under 
union contracts. 

16 This was brought home to them when in 1947, because of lack 
of coverage under the Act, the Board rejected Farm Local 218’s 
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subjected to any of the curbs which Congress found 
it necessary to place upon “labor organizations” 
(i. e. unions representing “employees” as defined in 
Section 2 (3)) as a countermeasure to the protection 
which the latter were enjoying under the statute. 

Petitioners contend (Br., p. 31) that the denial of 
statutory protection to agricultural laborers implies 
that “Congress cared even less to permit their use 
of outlawed economic weapons.” That argument as¬ 
sumes that there is something iniquitous about farm 
workers which impelled Congress to make a statutory 
pariah of their organizations. But on the occasion 
of the original enactment of the NLRA, the Senate 
Report stated that “For administrative reasons, the 
committee deemed it wise not to include under the 
bill agricultural laborers” among others. S. Rep. 
No. 573, 74th Cong., 1st Sess., 7. [Emphasis sup¬ 
plied.] Nothing is suggested to show that the amend¬ 
ments did not continue the exemption for the same 
“administrative reasons,” and not because the organ¬ 
izational activity of farm workers was deemed un¬ 
desirable in itself. Since the denial of benefits is 
not based on a substantive evil, it can hardly be 
utilized as an argument in favor of the imposition 
of prohibitions. As we have shown, the contrary is 
true. 

Indeed, to have subjected unions of farm workers 
to the prohibitions of section 8 (b) (4) (A) would 
not merely have disrupted the equality of immunity 

petition for a representation election under Section 9 (c), and the 
General Counsel refused to issue a complaint on the charge that 
Fruit Corporation had refused to bargain with it. 
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which the Act contemplates; it would in fact have 
placed such unions in an inherently worse position 
than those labor organizations which are concededly 
subject to the Act. Labor organizations subject to 
the Act, which are certified as bargaining representa¬ 
tives, may have the aid of secondary pressure by other 
unions to enforce their demand to bargain (Section 
8 (b) (4) (B) of the Act); unions of farm workers, 
since they are denied the opportunity of certification, 
can never have such assistance, as the facts of this 
case show (J. A. 162-166). Labor organizations sub¬ 
ject to the Act, which are majority representatives 
of employees that the employer is required to recog¬ 
nize, may have whatever immunity is granted by the 
proviso contained in Section 8 (b) (4); unions of 
farm workers, since they are never required to be 
recognized, can never enjoy the advantages of such 
immunity. It is hardly possible to attribute to Con¬ 
gress the purpose of placing unions of farm workers 
in such a permanently inferior position in their rela¬ 
tionship to employers of agricultural labor, particu¬ 
larly where, as here, such employers engage as many 
as 1,500 workers in their operations. 

The equality of treatment which Congress contem¬ 
plated is further shown by the fact that in the one 
instance in which Congress wished to withhold from 
labor organizations the benefits provided by the Act 
without granting them inherent immunity from its 
processes, it set forth this disability specifically. In 
Section 9 (f), (g), and (h) it provided that organiza¬ 
tions which had not filed certain reports and affidavits 
could not initiate action by the Board. This dis- 
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ability applies only to the attempts of such an organi¬ 
zation to secure the benefits of the Act, in the form of 
a petition for a representation election and certifica¬ 
tion, a petition for a union-shop authorization election 
and certification, and a charge calling upon the Board 
to proceed against others for unfair labor practices. 
In the light of the specific nature of these disabilities, 
and in view of the fact that no general exclusion of 
such organizations from the Act was made, such or¬ 
ganizations are subject to the Act’s restrictions 
although temporarily unable to secure its benefits 
while they decline to submit the required reports and 
affidavits. The precision with which Congress drew 
the provisions of the Act to obtain this result, how¬ 
ever, militates against the likelihood that it intended 
the same result to follow with respect to unions whose 
members are inherently and permanently excluded 
from the benefits of the Act, as distinct from those 
that are temporarily unable or unwilling to secure 
the benefits of the Act. Expressio unius est exclusio 
alterius. 

D. The petitioners’ contentions 

We turn to consider the reasons urged by peti¬ 
tioners in support of their contention that Farm 
Local 218 is a “labor organization” within the mean¬ 
ing of the Act. 

1. Petitioners contend that “the legislative history 
of the secondary boycott provisions of the Act reveal 
that Congress was very much concerned with the 
farmer—indeed that the farmer’s vulnerability to 
secondary boycotts was one of the main reasons for 
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enactment of those provisions” 17 (Br., p. 34). The 
argument loses its force when perusal is made of the 
evidence adduced at the hearings preceding the enact¬ 
ment of the 1947 amendments. The instances there 
presented wherein farmers were affected by boycotts 
were almost exclusively cases in which unions of 
trucking, .handling or processing employees were in¬ 
volved rather than unions of agricultural workers. 18 
That Congress was concerned with the secondary ac¬ 
tivity of unions other than those of farm workers is 
further shown by the Senate debate incident to Senator 
Aiken’s rejected amendment which would have pro¬ 
vided injunctive relief at the behest of private persons 
for secondary boycotts involving perishable agricul¬ 
tural products (93 Cong. Rec. 4860). In introducing 
his defeated amendment, Senator Aiken stated: 
“What the farmer wants is to be able to deliver his 
produce to market and not be turned back when he 
gets to the city terminal with it’ 7 (93 Cong. Rec. 
4860). In discussing this subject, Senator Taft made 
clear that it was not the activities of unions of farm 
workers which were in issue (93 Cong. Rec. 4867) : 

17 Petitioners also rely on the broad sweep which the legislative 
history discloses that the term “labor organization” was intended 
to have. (Br., pp. 32-34). There is, however, nothing to indicate 
that the scope of the term is unrestricted by the statutory defini¬ 
tion of “employee.” Noscitwr a socius. 

“ Hearings before the House Committee on Education and La¬ 
bor, 80th Cong. 1st Sess., on Amendments to the National Labor 
Relations Act, pp. 719, 724, 1803,1840 et seq., 1890 et seq ., 1912 et 
seq.; Hearings before the Senate Committee on Labor and Public 
Welfare, 80th Cong., 1st Sess., on Labor Relations Program, pp. 
494 et seq., 1636 et seq., 1644 et seq.; cf. 93 Cong. Rec. 4860-4868. 



31 


* * * we are dealing with the checking of 
deliveries through secondary boycotts or juris¬ 
dictional strikes. * * * The trouble is that 
the man drives up to the delivery point, and be¬ 
cause the teamsters’ union says he doesn’t have 
a teamsters’ card, then the union in the plant, 
the unloaders, or longshoremen, or whatever 
they may be, will not unload his truck. That 
is what we are trying to reach in this case. 

Thus it is plain that Congress was concerned with 
the farmers’ difficulty with the secondary activity 
of unions of handlers, truckers, and processors, rather 
than with unions composed of their own agricultural 
laborers. Such handlers, truckers, and processors are 
unquestionably “employees” within the meaning of 
the Act, and their unions are unquestionably “labor 
organizations” now subject to Section 8 (b). In this 
case, Di Giorgio secured appropriate relief against 
the secondary activity of Teamsters Local 848 and 
. Wine Workers Local 45 (J. A. 159-166), and the con¬ 
gressional purpose was thus fulfilled. But the fact 
that Congress drew a statute to protect the farmer 
against the secondary activity by such handlers, pro¬ 
cessors, and truckers hardly indicates that it intended 
to proscribe the activities of a different group com¬ 
posed entirely of agricultural workers who are them¬ 
selves denied statutory protection. 

2. Petitioners contend that Farm Local 218 is a 
“labor organization” because some of its members 
who are presently farm workers may in the future 
be represented by it “in relation to employments other 
than that of agricultural laborer” (Br., pp. 28-29). 
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The argument fails, however, over the word “partici¬ 
pate” contained in the definition of a “labor organi¬ 
zation.” A “labor organization” is an organization 
in which employees “participate.” A more exact 
word to indicate present and active association of 
“employees” would be hard to select. 18 The mere 
possibility that a union might at some time in the 
future represent an “employee” cannot be stretched 
so as to support a holding that such an “employee” 
presently “participates” in its activities and delibera¬ 
tions. And even this possibility fades into the realm 
of fancy in the light of the definite policy of the 
National Farm Labor Union to admit workers who 
are “employees” in the statutory sense to member¬ 
ship only in separate locals (J. A. 58, 59, 70, 76-77). 
At the time of the events giving rise to this proceeding, 
and so long as this policy of the National is con¬ 
tinued, “employees” did not and will not “partici¬ 
pate” in Farm Local 218’s activities. Under these 
circumstances it does not constitute a “labor organiza¬ 
tion” subject to Section 8 (b) of the Act. 20 

19 Massachusetts Protective Ass’n v. Bayersdorfer, 105 F. 2d 
595, 596-597 (C. A. 6); Mason v. Moore, 73 Ohio St. 275, 76 NE 
932, 936; State, v. Orrick, 106 Mo. Ill, 17 SW 176, 178; State v. 
Dade County, 144 Fla. 448,198 So. 102,105. 

80 Di Giorigio places reliance upon N. L. R. B. v. Edward G. 
Budd Mfg. Co., 169 F. 2d 571, 576 (C. A. 6), certiorari denied, 
335 U. S. 908, to show that so long as “employees” are eligible for 
membership, whether or not they do belong, the union is a 
“labor organization” (Br. p. 29). The reliance is misplaced. In 
the Budd case the Constitution of the Foreman’s Association was 
used as evidence of the fact that some “employees” did actually 
participate in the Association. In the present case, however, there 
is direct evidence, credited by the Board, that no “employees par¬ 
ticipate” in Farm Local 218 (J. A. 121; 60-61,71-72) and that the 
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Although petitioners appear to make a tangential 
contention to the contrary (Br., p. 29), there is no 
doubt that Farm Local 218 is composed solely of 
agricultural laborers in the statutory sense. Farm 
Local 218 draws its members exclusively from among 
the workers employed by Fruit Corporation (J. A. 
121; 60-61, 71-72). Its members fall within the classi¬ 
fications of harvesters or field workers, irrigators 
and shed workers (J. A. 122-123, St. 186; 41-42). 
There can hardly be any doubt that the first class 
constitutes the “agricultural laborers” exempted from 
the Act. 21 The irrigators employed by Fruit Corpora¬ 
tion are no less so, being directly concerned with the 
normal agricultural pursuit of distributing water 
around the fields of Di Giorgio Farms. 22 The 
packing shed workers employed by Fruit Corpora- 

policy of the National Farm Labor Union barred any participation 
by “employees” in locals whose membership was made up of agri¬ 
cultural workers (J. A. 58,59,70,76-77). The Constitution of the 
National thus becomes irrelevant, whatever may have been the in¬ 
formal use which Farm Local 218 may have made of it pending 
the preparation of its own local constitution and whatever may 
have been the status with respect to Farm Local 218’s subjection 
to over-all regulation of the National’s Constitution. 

21 Pepeekeo Sugar Co., 59 N. L. R. B. 1532, 1537; Stark Bros. 
Nurseries & Orchards Co., 40 N. L. R. B. 1243,1248-1249; Saticoy 
Lemon Ass'n., 41 N. L. R. B. 243, 247; Seaboard Lemon Ass'n., 
41N. L. R. B. 248,250; cf. Maui Pineapple Co., Ltd., 60 N. L. R. B. 
401,407-408; North Whittier Heights Citrus Ass'n. v. N. L. R. B. y 
109 F. 2d 76, 81, n. 1, certiorari denied, 310 U. S. 632. 

22 See 95 Cong. Rec. A4361. Since these irrigators are employed 
by Fruit Corporation and work on Di Giorgio Farms (R. 37), no 
problem arises of whether they are engaged in a non-agricultural 
enterprise of water distribution. Compare East Maui Irrigation 
Co., Ltd., 60 N. L. R. B. 211,212-213; Farmers' Reservoir & Irri¬ 
gation Co. v. McComb, 337 U. S. 755, 761. 
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tion^who pack only the products grown at Di Giorgio 
Farms (J. A. 37), fall clearly within the exemption 
accorded those whose work is a subordinate and estab¬ 
lished part of the employer’s own farming operations. 2 * 
It is thus obvious that the persons who “participate” 
in Farm Local 218 are not “employees” under the 
Act. 24 That these workers may “tomorrow” seek or 
have other jobs does not change the character of their 
present employment. 

23 Imperial Garden Growers , 91 N. L. R. B. No. 167. The prob¬ 
lem of whether they are engaged solely in a processing enterprise 
separable from agriculture does not arise. Cf. N. L. R. B. v. 
Edinburg Citrus Ass’n., 147 F. 2d 353,354 (C. A. 5); Idaho Potato 
Growers v. N. L. R. B., 144 F. 2d 295,300-301 (C. A 9), certiorari 
denied, 323 U. S. 769; N. L. R. B. v. Tovrea Packing Co ., Ill F. 
2d 626, 628 (C. A 9), certiorari denied, 311 U. S. 668; North 
'Whittier Heights Citrus Ass’n. v. N. L. R. Z?., 109 F. 2d 76, 79-81 
(C. A. 9), certiorari denied, 310 U. S. 632; Di Giorgio Fruit 
Corp ., 80 N. L. R. B. 853, 857 (involving Fruit Corporation’s 
Florida canning activities). 

34 Aside from the factual basis for this conclusion, it is clear 
that the proceedings before the Board were conducted on the as¬ 
sumption that Fruit Corporation’s workers were not “employees” 
under the Act (J. A. 125). This was specifically conceded by the 
representatives of the General Counsel (J. A 43, 80-84), who 
were primarily responsible for prosecuting the complaint issued 
against the respondent unions, and whose concession necessarily 
binds Di Giorgio. See Section 3 (d) of the Act: “The General 
Counsel * * * shall have final authority * » * in re- 
spect of the prosecution of * * * complaints before the 
Board.” See Amalgamated Utility "Workers v. Consolidated 
Edison Co ., 309 U. S. 261, 265. This was also the express reason 
for the Board’s dismissal of a petition for representation and the 
General Counsel’s refusal to issue a complaint on behalf of Farm 
Local 218 with respect to these employees of Fruit Corporation 
<J. A. 125, St 186). 
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' 3. Petitioners rely heavily on Phelps Dodge Corp. 

v. N. L. jR. B., 313 U. S. 177, to support their con¬ 
tention that, as used in the definition of “ labor organi¬ 
zation/ 7 the term “employees 77 was meant in a generic 
sense unconfined by the statutory definition (Br., pp. 
22-25). In the Phelps Dodge case, the Supreme 
Court held that, as embodied in Section 10 (c) of 
the Act, the term 4 4 employees 7 7 was not restricted 
by the portion of the statutory definition denying 
employee status to those workers who had “obtained 
any other regular and substantially equivalent em¬ 
ployment. 77 

We may grant that the term “employee 77 is not 
qualified by the statutory definition wherever it ap¬ 
pears in the Act. But it hardly follows that because 
“employee 77 is used in an unrestricted sense in Section 
10 (c) it is likewise unqualified when used in Section 
2 (5) to define a labor organization in its relationship 
to Section 8 (b). Phelps Dodge does not stand for 
the proposition that a statutory definition is inserted 
in a statute for the purpose of ignoring it. 25 It is 
ordinarily the single most reliable guide to statutory 
meaning, and as applied in this case, its utilization is 
corroborated by text, context, and history. 28 

“For example, petitioners would insist upon qualifying the 
term “employees” as used in Section 8 (a) of the Act by the ex¬ 
clusion of agricultural laborers set forth in the statutory defini¬ 
tion. If the statutory definition suffices to deny agricultural la¬ 
borers the benefits of the Act, by parity of reasoning it suffices 
to free them of its limitations. 

“ Petitioners’ cognate reliance on Briggs Mfg. Co ., 75 N. L. R. B. 
569, is puzzling. In that case, in answer to the contention that, 
as used in Section 8 (4) of the Act (now 8 (a) (4)), the term “em- 
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To support their assumption that the term ‘ 1 em¬ 
ployees” has a generic meaning as used to define 
“labor organization,” petitioners urge that the fail¬ 
ure to give it that meaning “leads to absurd results” 
in certain hypothetical cases which it is suggested 
may arise under Section 8 (a) (3), 8 (a) (1), and 
9 (c) (1) (A) of the Act (Br., pp. 20-22). The 
short answer is that to conjure “absurd” results 
with respect to unrelated matters not in question 
does not defeat the reasonable application of a defini¬ 
tion to the subject which is in issue. At best, the 
hypothetical cases only suggest that with respect to 
the distinct issues they raise, it is necessary to in¬ 
quire whether the statutory definition is to apply; but 
if it were inapplicable in those situations, it still 
would not follow that it had no application in the 
present case, for Phelps Dodge itself advises “an 
avoidance of this either-or reading of the statute” 
(313 U. S. at 190-191). More particularly, however, 
the “absurd results” presumed to flow from the hypo¬ 
thetical cases reflect only inadequate analysis. Taking 
those cases in inverse order, we note: 

a. The third hypothetical case (Br., p. 21) pertains 
to the asserted ineligibility of a union of agricultural 
workers to be placed on the ballot as a “labor or- 

ployee” was limited to those workers who stand in the proximate 
employer-employee relationship, the Board, to show the contrary, 
resorted to the statutory definition of “employee” which recites 
that the term is not limited “to the employees of a particular em¬ 
ployer,” but includes “any employee.” It is precisely this reliance 
on the statutory definition (which also recites the categories which 
are excluded from the term) that petitioners would deny to the 
Board in this case. 
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ganization” in an election among commercial packing 
house employees. It is difficult to envisage a situation 
in which a union succeeds in securing a sufficient ex¬ 
pression of interest among “employees” to entitle it 
to appear on the ballot, and at the same time such 
“employees” do not “participate” in the union’s 
affairs. Since in the case hypothetically posed, 
“employees” do “participate” in the union, it is a 
‘•labor organization,” and petitioners’ “absurd” result 
does not eventuate. And of course whether there are 
“employees” who do “participate” in a union does 
not depend on the formal jurisdictional and member¬ 
ship limitations which a union professes in its con¬ 
stitution and by-laws. 

b. The second hypothetical case (Br., p. 21) per¬ 
tains to the asserted immunity of a packing house 
operator to threaten his employees with discharge 
should they desire to join a union of farm workers. 
Such “employees” would be engaging in “concerted 
activities” for “mutual aid or protection” within the 
meaning of Section 7 of the Act, and their concerted 
activity is not stripped of protection because the union 
with which they make “common cause” is “made up 
of agricultural laborers” who are “excluded from 
the Act.” N. L. R. B. v. Peter Cailler Kohler Swiss 
Chocolates., 130 F. 2d 503, 505-506 (C. A. 2). The 
critical inquiry is whether the “employees” are en¬ 
gaging in concerted activity for “mutual aid or pro¬ 
tection,” not whether the union of farm workers is a 
“labor organization.” Here also, petitioners’ “ab¬ 
surd” result does not eventuate. 
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c. The first hypothetical case (Br., pp. 20-21) per¬ 
tains to the asserted immunity of a commercial pack¬ 
ing house to refuse employment to a worker because 
of his membership in a union of agricultural workers. 
If the employers’ object is to discourage “self-organi- 
zation” of his workers, by making union activity a 
criterion of employment, the employer has, in viola¬ 
tion of Section 8 (a) (1) of the Act, interfered with, 
restrained and coerced employees in the exercise of 
“the right to self-organization ,, guaranteed in Section 
7 of the Act, whether or not the conduct is also vio¬ 
lative of Section 8 (a) (3) of the Act. Cf. N. L. R. B. 
v. Vail Mfg. Co., 158 F. 2d 664, 666-667 (C. A. 7). It 
is therefore “not greatly important” whether the 
union of farm workers is a “labor organization” 
within the meaning of Section 8 (a) (3) because 
“upon the clearest principles” the conduct is other¬ 
wise a wrong and remediable. Cf. Gullett Gin Co. v. 
N. L. R. B., 179 F. 2d 499, 502 (C. A. 5). So here 
again, petitioners’ “absurd” result does not eventuate. 

Petitioners also contend, in support of their argu¬ 
ment that the term “employees” in the definition of 
“labor organization” should be read generically, that 
to predicate the immunity of Farm Local 218 upon 
the fact that its “membership was comprised ex¬ 
clusively of individuals employed as agricultural 
laborers” is “to depend upon a factor in no way 
germane to the problem,” because an alteration in 
the occupational status of as few as two of the 
workers would change the character of the organiza¬ 
tion (Br., p. 20). The plain answer is that that is 
the line which Congress drew in determining the 
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exempt status of a labor organization. 27 It is not an 
illusory division, for all a union of farm workers need 
yS do to assure its immunity is to limit its participants, 
as Farm Local 218 did {supra, pp. 4-5, 32), to those 
who are agricultural laborers. “In this, as in so many 
other cases, the line of distinction between two prin¬ 
ciples which impinge upon each other is likely to have 
a technical look when regarded by itself. But a line 
is the necessary result of the admission of the two 
principles and of their differences, and its precise • 
place of incidence necessarily will depend upon com¬ 
paratively nice considerations.” 28 

4. Petitioners complain that to immunize Farm 
Local 218 permits it to indulge in “pernicious prac¬ 
tices of a sort which are forbidden to other unions.” 
(Br., p. 31.) This stands on the same level as Farm ' 
Local 218’s complaint that petitioners may without 
risk of legal redress refuse to recognize and bargain 
with the representative of their 1,500-odd workers. 
But the Act makes clear that Congress is not yet 
ready to apply the statutory controls in the field of 
agriculture with respect to either employers or unions. 

In this, as in other aspects of labor relations, “what 
was said by the Supreme Court in General Committee 
v. Missouri K. T. R . Co., 320 U. S. 323, 332, 333, 

* * * with respect to the Railway Labor Act 

* * * is applicable also the National Labor 

27 It may well be that “peripheral or hypothetical deviations” 
(N. L . R. B. v. Hearst Publications, 322 U. S. Ill, 133) of this 
minute type would not in any event affect the nature of the 
organization. 

28 Mr. Justice Holmes in Norton v. BrooJclme, 181 Mass. 360, 
363,63 N.E. 930,931. 
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Relations Act and the Labor Management Relations 
Act amending it. The Court said: ‘On only cer¬ 
tain phases of this controversial subject has Con¬ 
gress utilized administrative or judicial machinery 
and invoked the compulsions of the law. Congress 
was dealing with a subject highly charged with emo¬ 
tion. Its approach has not only been slow; it has been 
piecemeal. Congress has been highly selective in its 
use of legal machinery. The delicacy of these prob¬ 
lems has made it hesitant to go too fast or too far. 
The inference is strong that Congress intended to go 
no further in its use of the processes of adjudication 
and litigation than the express provisions of the Act 
indicate. ’ ” Amazon Cotton Mill Co. v. Textile Work¬ 
ers Union, 167 F. 2d 183,186 (C. A. 4). 

II 

Farm Local 218 is not liable for secondary activity as an 
"agent” of National Farm Labor Union 

Section 8 (b) prohibits “a labor organization or 
its agents” from engaging in the enumerated unfair 
labor practices. [Emphasis supplied.] Petitioners 
contend that, even if Farm Local 218 is not a “labor 
organization,” it is nevertheless an “agent” of Na¬ 
tional Farm Labor Union, which is a “labor organ¬ 
ization,” and therefore Farm Local 218 is subject 
to the restraints of Section 8 (b) as an “agent” of a 
“labor organization.” It is clear, however, that lia¬ 
bility can no more be imposed upon Farm Local 
218 by this circumlocution than by the direct method. 

The Board held that Farm Local 218 “cannot be 
held liable as an ‘agent’ of its parent body * * * 
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because it acted in its own interest” (J. A. 176). Pre¬ 
liminary to a consideration of the factual issue thus 
raised, it is necessary to set out the legal framework 
pertinent to it. 

A. The legal framework 

In explaining the meaning of a “labor organiza¬ 
tion or its agents” as used in Section 8 (b), the 
Senate Committee which originated this provision 
stated: 

The term “agents” is intended to include all 
union officials acting in their capacity as union 
representatives * * 

Persons are thus responsible as “agents” only when 
they act “in their capacity” as such. This is the 
prevailing theme of the Act. Section 2 (2) of the 
Act states that the “term ‘employer* includes any 
person acting as an agent of an employer.” [Em¬ 
phasis supplied.] And in Section 2 (13) of the Act, 
Congress provided: 

In determining whether any person is acting 
as an “agent” of another person so os to make 
such other person responsible for his acts, 
the question of whether the specific acts per¬ 
formed were actually authorized or subse¬ 
quently ratified shall not be controlling. [Em¬ 
phasis supplied.] 

In explanation, Senator Taft, the chief sponsor of 
the amendments, analyzed the new provisions as 
follows: *° 

28 S. Rep. No. 105, 80th Cong., 1st Sess., 21. [Emphasis sup¬ 
plied.] 

30 93 Cong. Rec. 6859. While this analysis was submitted to the 
Senate after it had passsed the conference bill, it preceded the Sen- 
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I 

The conferees agreed that the ordinary law 
of agency should apply to employer and union 
representatives. Consequently, when a super¬ 
visor acting in his capacity as such, engages 
. in * * * illegal activity * * * his con¬ 
duct can be imputed to his employer. * * * 
Similarly union business agents or stewards, 
acting in their capacity of union officers, may 
make their union guilty of an unfair labor 
practice * * *. [Emphasis supplied.] 

This is consonant with the long-standing common law 
rule that the principal is not liable for actions his 
agent may take in his own interest and not for the 
purpose of serving his master.* 1 
It is thus not enough that the person be an agent. 
It is necessary that the activities in question be 
performed in his capacity as agent. This does not 
include “activities other than those in which they 
have engaged ‘as agent.’ We cannot read that phrase 
as though it had been written ‘while an agent’ or 
‘who is an agent’.” Viereck v. United States 318 
U. S. 236, 243. 

In the Viereck case the defendant was convicted of 
violating the Foreign Agents Registration Act* 2 by 

ate’s action overruling the President’s veto and making the amend¬ 
ments law. 

81 Restatement, Agency, Sec. 235; Davis v. Green, 260 U. S. 349, 
351-352; Park Transfer Co . v. Lumbermens Mutual Casualty Co 
142 F. 2d 100 (App. D. C.) ; Grimes v. B. F. Saul Co ., 47 F. 2d 409, 
410 (App. D. C.); Axman v. 'Washington Gaslight Co., 38 App. 
D. C. 150, 158; Sibley v. Barber Steamship Limes, 57 F. 2d 318, 
319 (S. D. N. Y.); Teller, Agency (1948), Secs. 172,180-181; Me- 
chem, Outlines of Agency (3d ed. 1923), Secs. 520, 526; Tiffany, 
Agency (2d ed. 1924), Sec. 38. 

82 52 Stat. 631, as amended 53 Stat. 1244. It has since been 
further amended, 56 Stat. 248. 
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failing to report his “activities * * * as agent 
of a foreign principal.” The trial judge charged 
the jury that it was “sufficient if you find that he 
engaged in the [unreported] activities, whether on 
behalf of his foreign principal or principals or on 
his own behalf” (318 U. S. at 240). The Supreme 
Court reversed the conviction, holding that activities 
“on his own behalf” were not included within the 
statutory requirement that his activities “as agent” 
be reported. 

Congress was no less clear in expressing its intent 
that the bar of Section 8 (b) should apply only to 
those acting “in their capacity as” agent. The 
conclusion is equally apparent: acts done by the agent 
“on his own behalf”, or as the Board phrased it, “in 
its own interest”, are not included within the ban of 
the statute. 

In this case, the attempt to impose liability on 
Farm Local 218 arises out of two incidents only: (1) 
the picketing at Italian Swiss Colony on February 
26-27 and March 4-10, 1948 ( supra , p. 12), and (2) 
the picketing at Safeway on April 29, 1948 (supra 
p. 13). If therefore, with respect to the incidents at 
Italian Swiss Colony and Safeway, Farm Local 218 
acted “in its own interest” or “on [its] own behalf,” 
it cannot be held for transgressing Section 8 (b) “as 
agent” of its National. 

The issue raised—whether Farm Local 218 acted 
“in its own interest’ or on behalf of its National “as 
agent”—is thus a question of fact.® In its determi- 


88 The question is not, as petitioners would have it (Br., pp. 
46-47), whether an act done “as agent” is nonetheless within the 
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nation, “It is the state of the servant’s mind which is 
material. Its external manifestations are important 
only as evidence.” Restatement, Agency, Sec. 235, 
Comment a. See also, Nelson v. AmericanAW est 
African Line, 86 F. 2d 730, 732 (C. A. 2), certiorari 
denied, 300 U. S. 665. The Board found the fact to 
be that Farm Local 218 acted in its own interest and 
not in the capacity as agent of National (J. A. 176). 
The sole problem before this Court is whether this 
finding is supported by substantial evidence. 34 And 
highly relevant to this inquiry is the rule that the 
burden of establishing the fact of a purported agency 
relationship rests upon the party alleging it. 33 

B. The factual issue 

Farm Local 218 was organized about June 1947 
(J. A. 79). It elected its officers in July or August 1947 

scope of employment though it serves the purpose of the agent as 
well as the principal. The question is whether Farm Local 218 
did in fact act “as agent”; not whether if it had acted “as agent,” 
it would be immaterial that it also had some private purpose of 
its own. 

34 Sec. 10 (f) of the Act; N. L. R. B. v. Universal Camera Corp ., 
179 F. 2d 749 (C. A 2), certiorari granted, 339 TJ. S. 962; Eastern 
Coal Corp. v. N. L. R. B., 176 F. 2d 131 (C. A 4) ; N. L. R. B. v. 
Booker , 180 F. 2d 727,729 (C. A. 5) ; Victor Mfg. & Gasket Co. v. 
N. L. R. B., 174 F. 2d 867,868 (C. A. 7); N. L. R. B. v. Minnesota 
Mining dc Mfg. Co., 179 F. 2d 323,325-326 (C. A. 8) ; N. L. R. B. v, 
Continentd Oil Co., 179 F. 2d 552, 555 (C. A. 10); cf. N. L. R. B. 
v. Crompton-Highland MUls, 337 U. S. 217,220, n. 4; cf. Tiffany, 
Agency (2d ed. 1924), Sec. 38. 

35 Schutz v. Jordan, 141 TJ. S. 213,218 ; Swift v. White Oak Cod 
Co., 44 App. D. C. 159,161; Adams v. Barron G. Collier, Inc., 73 
F. 2d 975,978 (C. A 8) ; Beard v. United States, 59 F. 2d 940,941 
(C. A. 8); Owens Bottle-Mach. Co. v. Kanawha Banking & Trust 
Co., 259 Fed. 838, 842 (C. A 4) ; Fertitta v. Herndon, 175 Md. 
560, 3 A. 2d 502, 503-504. 
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and again in January 1948 (J. A. 63,72), and it elected 
an executive board to conduct its affairs (J. A. 61, 92). 
It carried on the strike at Di Giorgio Farms through 
a “strike committee” (J. A. 63), its membership itself 
made the decision to strike (J. A. 63), and the placards 
its pickets carried specifically pointed out that they 
represented “Local 218” (R. 336, 411, 473, 1403, 
1406,1758,1870). While it did not formally adopt its 
own Constitution or By-Laws, but merely operated 
with the aid of a form of constitution furnished it by 
the National for its guidance in drawing up its own 
(J. A. 65-68), it is well established that this formal step 
is not necessary to its independent existence." It is 
thus clear that Farm Local 218, by the time of the 
incidents at Italian Swiss Colony and Safeway in 
February and March of 1948, was an entity with an 
“existence in fact, and for some purposes in law, 
* * * as perpetual as that of any corpora¬ 
tion. * * *” 37 Whether this entity was acting “in 
its own interest” or on behalf of its National “as 
agent” depends upon the actual relationship between 
them. 

Petitioners’ contention that Farm Local 218 acted 
as agent for National rests upon two grounds: (1) 
the activities and position of Henry Hasiwar and 
A1 Haxton, and (2) the provisions of the National 

36 N. L. R. B. v. American Furnace Co., 158 F. 2d 376, 378 
(C. A. 7); N. L. R. B. v. Sterling Elec. Motors Inc., 109 F. 2d 
194,202 (C. A. 9); N. L. R. B. v. Kennametal Inc., 182 F. 2d 817, 
818 (C. A. 3); Sandy HUl Iron & Brass Works, 55 N. L. R. B. 
1,2, enforced, 145 F. 2d 631 (C. A 2). 

87 United States v. White, 322 U. S. 694,701; see also Sv/nset Line 
and Twine Co., 79 N. L. R. B. 1487,1507-1508, and notes thereto. 
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Farm Labor Union’s Constitution (J. A. 87-105). An 
examination of these two factors reveals that neither 
requires a finding that Farm Local 218 acted for its 
National so as to become liable as its “agent” under 
Section 8 (b); certainly there is no evidence so com¬ 
pelling that the Board’s findings must be set aside 
as incapable of acceptance by a “reasonable mind.” 
Consolidated Edison Co. v. N. L. R. B., 305 U. S. 
197,229. 

1. The activities of Hasiwar and Haxton 

Hasiwar was the Western Representative of the 
National and a member of its National Executive 
Board. He arrived in California in February 1947, 
and assisted various local unions in organizing (J. A. 
57, 78-79). One of those assisted was Farm Local 
218. As to A1 Haxton, in June 1947 he was “loaned” 
by the National to Farm Local 218 to act as an or¬ 
ganizer for it. In this capacity he worked “with” 
Hasiwar, although both continued to be paid and 
generally employed by the National (J. A. 141; 54- 
55, 72-73, 79). 

Petitioners have attempted to show Farm Local 
218’s agency relation through the fact that Hasiwar 
“directed” certain pickets in their duties (J. A. 64), 
made appeals for aid on behalf of the strikers (J. A. 
,73-75), and was a weighty voice in Farm Local 218’s 
councils. The contention misconceives his position, 
however, if it assumes that Farm Local 218 merely 
did his bidding as a dutiful agent. 

It was clearly brought out by Hasiwar that (J. A. 
63): 
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I was actually sent in or loaned to them by 
our national office, to give them the benefit of 
whatever experience I had from previous years, 
that I had in the labor movement, to assist 
them in working out their problems. * * * 
[T]hese people responded because I had some 
particular experience and on that they relied. 
However, in minutes—we have strike com¬ 
mittee meetings—I have been overruled on 
some of these questions. The implications 
* * * is that this organization is under 
some sort of supervision by me, and that is 
not so. * * * [I] t was not under my super¬ 

vision, insofar as I could remove any particular 
office [r], and I believe that is what is generally 
meant by u supervision.” 

Hasiwar thus did not direct Farm Local 218. The 
governing bodies of Farm Local 218, its officers and 
its strike committee, were not subject to his control, 
but reached their decisions independently, considering 
his experienced counsel among other factors before 
doing so. With the power to control it absent, Farm 
Local 218 cannot be deemed to have acted as the agent 
of Hasiwar, and through him, the agent of National. 88 

" Restatement, Agency Secs. 1,14,220,385; Ledbetter v. Farmers 
Bank & Trust Co., 142 F. 2d 147,150 (C. A. 4), certiorari denied, 
323 U. S. 719; United States v. San Francisco , 23 F. Snpp. 40,48 
(N. D. Calif.), affd., 310 U. S. 16, 28; HiU v. Citizens National 
Trust & Savings Bank, 9 CaL 2d 172,175,69 P. 2d 853,855; Benich 
v. Klein, 230 Wis. 123,128, 283 N. W. 288, 290; Rogers v. AUis- 
Chalmers Mfg. Co., 92 N. E. 2d 677,683-684 (Ohio Sup. Ct, May 
17, 1950; Tiffany, Agency (2d ed. 1924), Sec. 143; Mechem, Out¬ 
lines of Agency (3d ed. 1923), Sec. 315,504; Teller, Agency (1948), 
Sec. 8,132. 
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Insofar as Hasiwar may have given instructions to 
individual pickets and members, it was he who was 
the agent of Farm Local 218, implementing its deci¬ 
sions. His position, and Haxton’s, was exactly what 
he said it was, he was made available, 4 ‘on loan,” 
from the National to Farm Local 218 to assist it 
(J. A. 141; 54-55, 57, 63, 72-73). The fact that one 
principal makes his agent temporarily available to 
another principal to act under the other’s instructions 
and on the other’s behalf in no way makes the bor¬ 
rower an agent of the lender. While the problem may 
well arise under such circumstances as to which 
principal bears liability for specific actions of the 
agent, or whether both do, 39 this problem is irrelevant 
in the present case, since Farm Local 218 as a prin¬ 
cipal is not a “labor organization” and the National 
is not a party here. Similarly irrelevant is the fact 
that Hasiwar and Haxton might individually and 
personally be liable as “agents” of the National, 40 
since they are not named as parties. Even if they 
might be found to be agents of the National, despite 
the rule that mere payment of his salary to an agent 
by a general employer does not necessarily make the 
general employer liable when the agent is made avail- 

39 Restatement, Agency, Secs. 226, 227; Benton v. Yazoo & 
M. V. R. Co., 284 U. S. 305, 308; Standard Oil Co. v. Anderson, 
212 U. S. 215, 220; Funk v. Hawthorne, 138 F. 2d 686, 687 (C. A 
3); Armit v. Loveland, 115 F. 2d 308,313-314 (C. A 3); Chicago , 
R. I. <& P. Ry. Co. v. Stepp, 164 Fed. 785, 790-792 (C. A 8), 
appeal dismissed 212 U. S. 588; Byrne v. Kamos City, Ft. S. & M. 
R. Co., 61 Fed. 605,607-610 (C. A 6). 

*° Cf. Perry NorveU Co., 80 N. L. R. B. 225, 246; Seamprufe, 
Inc., 82 N. L. R. B. 892, 894, 901. 
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able to another special employer," this would in no 
way indicate that Farm Local 218, which did not 
operate under their control, was also the agent of 
the National. Consequently the activities and position 
of Hasiwar and Haxton do not establish an agency 
relationship between Farm Local 218 and the National 

2. The constitution of National 

The constitution of the National Farm Labor Union 
(J. A. 87-105) affords no greater assistance to Di 
Giorgio’s attempt to find that Farm Local 218 acted 
as the National’s agent with respect to the picketing 
of Italian Swiss Colony and Safeway. It is undis¬ 
puted that Farm Local 218 is a local union chartered 
by the National. As such, of course, it was subject 
to the general governance of the National’s Constitu¬ 
tion as to the matters expressly enumerated therein 
(J. A. 67). Aside from this single fact, however, the 
record is barren of any indication that control, the 
hallmark of agency," was exercised by National over 
Farm Local 218 with respect to the picketing at 
Italian Swiss Colony and Safeway or, for that matter, 
over any aspect of the strike against Di Giorgio. 
While it is not necessary to show actual authorization 
or ratification of the specific acts of Farm Local 218’s 
pickets," an attempt to establish an agency relation¬ 
ship between Farm Local 218, in the desert of Cali¬ 
fornia, and its National, on 9th Street in Washington, 
D. C. (J. A. 87), must rest on more than a mere 

41 Standard OH Co. v. Anderson, 212 U. S. 215, 220; Bums v< 
Jackson, 59 CaL App. 662,211 Pac. 821, 824. 

42 See cases and texts, cited at n. 38, p. 47, supra. 

48 Sec. 2 (13) of the Act 
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family connection. 44 While Hasiwar worked with 
Farm Local 218 in connection with the Di Giorgio strike, 
there is no evidence in the record that he was so 
assigned by the National, as Article X, Section 3 of 
its Constitution requires (J. A. 104). Hasiwar was 
sent to California in January 1947 to assist locals in 
organizing. There is nothing in the record to show 
any further communication between the National and 
either him or Farm Local 218 during the next four¬ 
teen or fifteen months which passed before the picket¬ 
ing at Italian Swiss Colony and Safeway took place. 
There is particularly no reference to any notification 
given the President of the National and action by the 
National, concerning the Di Giorgio strike, which is 
specifically required by the National's Constitution 
before it assumes any obligation with respect to any 
local's strike activities (J. A. 104^105). As the 
Supreme Court has said in a case involving much 
greater evidence of participation by an International 
and its officers than this: 45 

The agument * * * is that because the 

National body had authority to discipline Dis¬ 
trict organizations, to make local strikes its own 

44 Compare Restatement, Torts, Sec. 316; Bateman v. Grim, 34 
A. 2d 257,258 (Mun. Ct. App. D. C.) ; McGowan v. Longwood , 242 
Mass. 337,136 N. E. 72,73. 

48 United Mine "Workers v. Coronado Coal Co., 259 U. S. 344, 
395; and see further, Coronado Coed Co. v. United Mine "Workers , 
268 U. S. 295, 299-305; Truck Drivers ’ Local No. J&l v. United 
States, 128 F. 2d 227, 235-237 (C. A. 8); United States v. San 
Francisco Electrical Contractors Ass'n., 57 F. Supp. 57, 68-69 
,(N. D. Cal.); Tidewater Oil Co. v. Oil "Workers Union, 23 
L. R. R. M. 2448, 2449-2450 (Cal. Sup. Ct., Sonoma Cy). 
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and to pay their cost, if it deemed it wise, the 
duty was thrust on it when it knew a local 
strike was on, to superintend it and prevent its 
becoming lawless at its peril We do not con¬ 
ceive that such responsibility is imposed on the 
National body. A corporation is responsible 
for the wrongs committed by its agents in the 
course of its business, and this principle is en¬ 
forced against the contention that torts are 
vita vires of the corporation. But it must be 
shown that it is in the business of the corpora¬ 
tion. Surely no stricter rule can be enforced 
against an unincorporated organization like 
this. Here it is not a question of contract or 
of holding out an appearance of authority oh 
which some third person acts. It is a mere 
question of actual agency * * *. 

If the National could not be held as principal for the 
acts of Farm Local 218 at Italian Swiss Colony and 
Safeway, the local cannot be deemed to have acted as 
the “agent” of a “labor organization” with respect 
to them. Acting “in its own interest” in this manner, 
Farm Local 21S is not subject to the Act- 
Any other conclusion than this would mean, in effect, 
that local unions are acting for their internationals for 
all purposes, and that the locals have no real exist¬ 
ence or responsibility apart from the international^ 
It would further mean that eveiy act of a local is 
without more imputable to the international. This 
would be in direct conflict with Congress' careful 
distinction in the Act between a “labor organization 
and any national or international labor organization 
of which such labor organization is an affiliate or 
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constituent unit,” 4 * and its clearly expressed intent 
that a labor organization was to be held responsible 
for the acts of those who collectively constitute it, 
its members, only when they acted for the entity 
‘ 1 as” agents. 47 The Act gives “recognition to union 
personality”; 48 it makes clear that local unions have 
separate identities and separate existence. 40 When a 

46 Sec. 9 (f) of the Act; see also Sec. 9 (g) and (h) and Sec. 9 
(b) (3). 

47 “Mr. Taft. * * * There must be legal proof of agency in 
the case of unions as in the case of corporations; but I do not 
think there is anything in the fact that a union is an unincor¬ 
porated association which would bring about a condition in law 
that the act of every member is necessarily charged to the labor 
organization. No; I think not.” 93 Cong. Rec. 4022. 

“Mr. Taft. I think the word ‘agent’ * * * as used 
* * * in the bill, means an agent under the ordinary rules of 
agency, an agent of the labor union, the organization, as such. 
The fact that a man was a member of a labor union in my opinion 
would be no evidence whatever to show that he was an agent.” 93 
Cong. Rec. 4435; see also 93 Cong. Rec. 6858-6859,4889-4840,4858, 
and the material supra at pp. 41-42. 

48 United States v. White, 322 U. S. 694,703, n. 5; Superior En¬ 
graving Co. v. N. L. R. B., 183 F. 2d 783,794-795 (C. A. 7) ; Sunset 
Line & Twine Co ., 79 N. L. R. B. 1487,1507-1508. 

49 Cf. N . L. R. B. v. Harris-Woodson Co ., Inc., 179 F. 2d 720, 
722-723 (C. A 4). 

Contrary to petitioners’ contention (Br., pp. 47-48), the Board’s 
decisions in Chicago Typographical Union, 86 N. L. R. B. 1041, 
and Sunset Line & Twine Co., 79 N. L. R. B. 1487, contain nothing 
inconsistent with the Board’s disposition of this case. In Sunset, 
the Board made clear “that the mere act of affiliation, without 
more, would not suffice to prove the International’s responsibility” 
for acts of its local (79 N. L. R. B. at 1514, n. 57). In the Sunset 
case, markedly more than affiliation was shown; in the instant 
case, little more than affiliation is shown; and the difference in 
the facts makes the difference in result. In the Typographical 
case, the Board made clear the distinction between the act of an 
international in assisting and advising a local, on the one hand, 
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local acts “‘in its own interest,” as Farm Local 218 
did in this case, it does not without more act “as 
agent” of its national. 

In sum, the evidence does not establish that Farm 
Local 218, with respect to the activity in issue here, 
acted “as agent” of National. Farm Local 218 acted 
on its own behalf. Its conduct could not have been 
imputed to National. It cannot therefore be held 
“as agent.” 50 

and in controlling its affairs, on the other (86 N.LR.B. at 1045- 
1047,1060, n. 5). In this case, a view of the evidence most favor¬ 
able to petitioners (which the Board did not take) shows nothing 
more than advice; but a mentor is not a principal, and the one 
he advises not an agent 

As to the cases pertaining to the liability of a fraternal lodge 
for the acts of a local chapter, cited by petitioners (Br., pp. 49- 
50), to whatever extent they indicate a contrary rule, they have 
no contemporary pertinence as analogy, for modem trade unions 
are not “golf clubs or fraternal associations.” James v. Marinship 
Corp ., 25 Col. 2d 721,731,155 P. 2d 329,335. See also, S. Rep. No. 
105,80th Cong., 1st Sess., 7. As to trade unions, there is no auto¬ 
matic imputation of responsibility to an international for the acts 
of a local, as the decisions of tne Supreme Court make plain {supra, 
pp. 50-51). 

As to the other Board decisions cited at pp. 51-52 of petitioner’s 
brief, the questions there considered being so utterly different from 
those in issue here, they present nothing pertinent to the present 
inquiry. 

80 The Board resolved this facet of the case on the factual issue 
of agency. Should the Court hold that the Board erred in its 
determination of the facts, and that Farm Local 218 acted as agent 
of National, we do not concede that Farm Local 218 is as a conse¬ 
quence subject to the restraints of Section 8 (b) (4) (A) of the 
Act In our view it will then be necessary for the Board to de¬ 
termine in the first instance, on remand, what legal consequences, 
if any, flow from the relationship. 
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nx 

The activities of Teamsters Local 87 directed towards main¬ 
taining observance of its primary picket line established at 
the premises of Di Giorgio does not fall within the secondary 
activity ban of section 8 (b) (4) (A) of the Act. 

Together with Farm Local 218, Teamsters Local 
87 placed a picket line around the premises of 
Di Giorgio Farms on October 1, 1947 {supra, p. 6). 
This picket line was established to support its strike 
to obtain recognition as the bargaining agent of the 
truckers and helpers employed by Fruit Corporation 
to transport personnel and produce about Di Giorgio 
Farms {supra, pp. 5-6). These truckers and helpers 
also fell within the agricultural laborer exclusion of 
the Act so that the processes of the Board were not 
available to Teamsters Local 87 to secure its recogni¬ 
tion by Fruit Corporation as the bargaining repre¬ 
sentative of those workers. 51 However, since Teamsters 
Local 87 has among its membership workers employed 
by other companies who are “employees” within the 
meaning of the Act, “employees” do “participate” 
in Teamsters Local 87 and it therefore constitutes 
a “labor organization” within the meaning of the 
Act (J. A. 176). The question remains, however, 
whether its activities in seeking to secure observance 
of the picket line fall within the secondary boycott 
ban of Section 8 (b) (4) (A) of the Act. It provides 

51 The Board refused to process Teamsters Local 87*3 petition 
for representation and the General Counsel refused to issue a com¬ 
plaint against Fruit Corporation for refusing to bargain with re¬ 
spect to these truckers and helpers, both on the ground that they 
were “agricultural laborers” (J. A. 125; St. 186). 
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that “It shall be an unfair labor practice for a labor 
organization or its agents”: 

to engage in, or to induce or encourage the 
employees of any employer to engage in, a 
strike or a concerted refusal in the course of 
their employment to use, manufacture, proc¬ 
ess, transport, or otherwise handle or work on 
any goods, articles, materials, or commodities 
or to perform any services, where an object 
thereof is: (A) forcing or requiring * * * 
any employer or other person to cease using, 
selling, handling, transporting, or otherwise 
dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing 
business with any other person. 

After the establishment of the picket line at Di 
Giorgio Farms, a number of employees of trucking 
firms, many of whom were also members of Teamsters 
Local 87, refused to cross the line to make pickups or 
deliveries ( supra, pp. 6-11). Various forms of in¬ 
ducement prompted their action. At least one team¬ 
ster refused to cross the line upon mere observance 
of its existence (J. A. 131, cf. 134). Some teamsters, 
after approaching the line, were told by the pickets 
that if “you go through it you are a scab” (J. A. 
127), and another was told that “you don’t look 
[like] the type of fellow that would attempt to go 
across the picket line” (J. A. 135). Other teamsters 
were reminded by the pickets of their obligation as 
union members to refrain from crossing a picket 
line (J. A. 134, 136), and some were warned at the 
picket line that if they failed to respect the line their 
membership books would be withdrawn (J. A. 128). 
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In addition to the activity at the picket line, officials 
of Teamsters Local 87, in reply to inquiries at other 
places, advised certain employers and teamsters that 
members of Teamsters Local 87 were expected to 
honor the Di G-iorgio picket line, and their failure 
to do so might result in disciplinary action (J. A. 
129, 131, 132). 52 One teamster, who persistently 
crossed the line, was fined for his violation of union 
obligation, and upon failure to pay the fine, he was 
in effect suspended from good standing in Teamsters 
Local 87, but no effort was made to deprive him of 
job opportunities (J. A. 128-131). 

The Board held that Teamsters Local 87 has “not 
engaged in unfair labor practices within the meaning 

of Section 8 (b) (4) (A) of the Act,” because its 
action was “primary in character” (J. A. 176). In 
support of its conclusion the Board cited its earlier 
decisions in Pure Oil Company, 84 N. L. R. B. 315, 
and Ryan Construction Corporation, 85 N. L. R. B. 
417 (J. A. 176, n. 3). In Pure Oil, the Board ex¬ 
plained that Section 8 (b) (4) (A) is “aimed at 
secondary and not primary action” and that it “does 
not outlaw any of the primary means which unions 
traditionally use to press their demands on employers” 

“The action of Teamsters Local 87, in seeking to induce 
employers not to do business with Di Giorgio, is not within the 
ban of Section 8 (b) (4) (A) of the Act, since it refers only to 
inducement and encouragement of “employees.” Attempts to se¬ 
cure the cooperation of employers are not prohibited. Schatte v. 
InternMional Alliance , 182 F. 2d 158,165 (C. A. 9); Humphrey v. 
International Brotherhood of Teamsters , 25 L. B. K. M. 2318, 
2321 (U. S. D. C., N. D. N. Y., January 11,1950); Conway's Ex¬ 
press, 87 N. L. R. B. No. 30,25 L. R. R. M. 1202,1206; Santa Ana 
Lumber Co., 87 N. L. R. B. No. 135,25 L. R. R. M. 1229,1232. 



57 


(84 N. L. R. B. at 318). Inducement at places other 
than the picket line, 53 no less than inducement at the 
picket line, is permitted when it constitutes “a request 
to respect a primary picket line at the Employer’s 
premises. This is traditional primary strike action 77 
(84 N. L. R. B. at 319). As restated in By an, 1 ‘When 
picketing is wholly at the premises of the employer 
with whom the union is engaged in a labor dispute, it 
cannot be called ‘secondary 7 even though, as is 
virtually always the case, an object of the picketing is 
to dissuade all persons from entering such premises 
for business reasons 77 ( 85 N. L. R. B. at 418).“ 

Citing and quoting the Board 7 s decisions in Pure 
Oil and Ryan with approval (26 L. R. R. M. at 2521- 
2522), this Court recognized and sustained the dis¬ 
tinction between primary and secondary action in 
Denver Building and Construction Trades Council v. 
N. L. R. B., 26 L. R. R. M. 2515 (September 1,1950). 85 
This Court construed Section 8 (b) (4) (A) “as con¬ 
demning as an unfair labor practice a secondary 
boycott or strike but not primary action even when 
an object in a limited sense may be construed to be to 
force or require an employer to cease doing business 
with another. 77 “The history of the [‘cease doing 

03 So long as the “inducement invited action only at the premises 
of the primary employer, whose employees were on strike,” it is 
immaterial where the inducement takes place. Interborough News 
Co., 90 N. L. R. B. No. 297,26 L. R. R. M. 1440. 

54 See also, Schultz Refrigerated Service , Inc., 87 N. L. R. B. No. 
82,25 L. R. R. M. 1122. 

85 Except for the application of the distinction in the Denver 
case, the Board is in full accord with the views expressed by this 
Court. On the issue of application only, a petition for certiorari 
will be filed by the Board. 
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business’] clause, before, during, and since enactment, 
in Congress, before tbe Board and in the courts, 
places primary labor action outside those bounds of 
secondary conduct” (26 L. R. R. M. at 2522). [Em¬ 
phasis supplied.] 

In determining whether the action is “of a secon¬ 
dary or primary character” (26 L. R. R. M. at 2522), 
this Court held, as does the Board, that the critical 
inquiry is to ascertain the situs of the primary dis¬ 
pute and to determine whether the action induced 
is confined to that situs. In fixing the situs of the 
dispute “at the premises of the contractor,” this Court 
stressed that no action was required at shops “located 
elsewhere” and no pressure was brought to influence 
action “at any other place” (26 L. R. R. M. at 2522). 
[Emphasis supplied.] In discussing cases of second¬ 
ary activity, this Court noted that “In each case 
the location of the strike was entirely separate from 
that of the concern against which the ultimate pres¬ 
sure was sought to be directed” (26 L. R. R. M. at 

2523) . Finally, this Court, after noting the absence 
of “geographical separation,” observed that the in¬ 
ducement directed to employees “was aimed at con¬ 
ditions at the site of the picketing” (26 L. R. R. M. 

2524) . The nub of the matter is that, so long as the 
action induced is confined to the situs of the primary 
dispute, a union may prevail on all persons, includ¬ 
ing the employees of other employers, to cease doing 
business with the primary employer. 

This Court’s decision in the Denver case controls 
this case and requires affirmance of the Board’s view. 
Teamsters Local 87 was engaged in a strike to compel 
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Fruit Corporation to recognize it as the bargaining 
representative of the truckers and helpers. Fruit 
Corporation was the primary employer and its prem¬ 
ises constituted the situs of the primary dispute. 
The picket line established about its premises was con¬ 
fined entirely to the situs of the primary dispute. 
The cessation of business contemplated by the efforts 
of Teamsters Local 87 to maintain observance of this 
picket line by employees of other employers was re¬ 
stricted to a discontinuance of shipments 56 to and from 
Fruit Corporation at its premises. No effort was 
made by Teamsters Local 87 to induce employees not 
to ship to Fruit Corporation at the point of origin 
of the shipment; no effort was made by Teamsters 
Local 87 to induce employees to refuse to make a ship¬ 
ment after it left the premises of Fruit Corporation. 
Because the action induced was restricted to the situs 
of the primary dispute, it is immaterial whether the 
inducement of employees of other employers was 
brought about by the mere presence of a picket line, 
by a placard on a picket’s back, by oral requests of 
that picket, or by requests made elsewhere. The test 
of secondary activity within the meaning of Section 
8 (b) (4) (A) is the situs at which the action induced 
is to take place, whether at the premises of the pri¬ 
mary employer or at the premises of the neutral 
employer; the test is not the place or method of the 
inducement. Since the inducement here was designed 

56 In many instances, the shipments stopped were those to and 
from Wine Company, but Fruit Corporation and Wine Company 
are “one and the same”—a single entity known together as Di 
Giorgio and operating on the same premises {wpra, pp. 3-4 and 
n. 4). 
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to secure observance of the primary picket line at the 
premises of the primary employer, no secondary 
activity within the meaning of Section 8 (b) (4) (A) 
took place. 

Petitioners concede (Br., p. 53) that “where a 
union has a wage or other legitimate dispute with an 
employer, it may lawfully picket his premises for 
the purpose of inducing strike action by his em¬ 
ployees/ 7 and they assume that “the picketing is not 
rendered unlawful by the fact that it has the purely 
incidental effect of dissuading employees of others 
from entering the struck premises. ,, They contend, 
however, that where the conduct of the “Union and 
its pickets” is “aimed unequivocally and exclusively 
not at employees of Di Giorgio, but at employees of 
trucking concerns seeking to do business with Di 
Giorgio,” such activity is barred. [Emphasis 
supplied.] 

No such distinction between incidental and intended 
inducement underlies this Court’s decision in the Den¬ 
ver case and the Board decisions which it approves. 
Intentional inducement was present in the Denver 
case. “Primary labor action,” which Section 8 (b) 
(4) (A) does not touch {supra, p. 58), is not limited 
to a deliberate attempt to deprive the struck employer 
of the services of his own workers; it embraces as 
well the deliberate attempt to cut off the inflow and 
outgo of materials at the struck premises. In neither 
case is a neutral employer drawn into the controversy 
except as a consequence of permitted primary action. 
The sales and purchases of a neutral employer are as 
effectively curtailed by the inability of the struck 
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employer to produce because of lack of workers as 
by the inability of the struck employer to secure 
supplies or make shipments at his premises. Section 
8 (b) (4) (A) protects the business of the neutral 
employer from an incursion outside the area of the 
primary dispute. It contemplates no such drastic 
inroad on primary strike activity as inheres in limit¬ 
ing union pressure solely to an appeal to the workers 
employed at the struck plant. 

Furthermore, the distinction between incidental and 
intended inducement is wholly unrealistic in applica¬ 
tion, as the facts of this case show. According to 
petitioner, the inducement which flows from the mere 
existence of the picket line, as happened at least once 
in this case {supra, p. 55), is permitted, but as soon 
as a picket tells a teamster that to cross the picket 
line is to “scab” {supra, p. 55), that is prohibited. 
Suppose, instead of such an oral statement, the same 
statement is printed on a picket’s placard for all the 
world to see. Is the ensuing inducement of employees 
of other employers who approach the picket line 
incidental or intended? Must the printed statement 
be qualified by the addition of the words “except 
employees of other employers?” Must the placard be 
removed when employees of other employers approach 
the line? What is the picket’s obligation when work¬ 
ers employed at the plant and employees of other 
employers approach simultaneously? The artificiality 
of segmenting picket line activity in this fashion is 
obvious. Ordinary workers on a picket line in front 
of the plant which is struck cannot be expected to 
make the nice differentiations implicit in the distinc- 
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tion between incidental and intended inducement. 
Section 8 (b) (4) (A) enjoins no such unrealistic 
dissection of picket line activity so long as the picket¬ 
ing is confined to the situs of the primary dispute. 

Indeed, in broadly contending that Teamsters Local 
87 violates Section 8 (b) (4) (A) “in encouraging 
the employees of trucking concerns to refuse to enter 
the Di Giorgio premises” (Br., p. 56), petitioners are 
seeking review of an issue which has never been in 
this case. The General Counsel did not prosecute 
the complaint on the theory that petitioners now urge, 
namely, that any intentional inducement of employees 
of other employers at the situs of the primary dispute 
violated Section 8 (b) (4) (A). Rather, the General 
Counsel proceeded on the theory that inducement 
fortified by the inherent threat or actual exercise of 
internal union discipline caused the activities of team¬ 
sters Local 87 to fall under the ban of Section 8 (b) 
(4) (A) of the Act (J. A. 152,154-156). By broaden¬ 
ing the theory of the alleged violation petitioners are by 
indirection attempting to secure review of the failure 
of the General Counsel to issue and prosecute a com¬ 
plaint on the expanded theory they now assert. 
But it is settled law that the witholding of a com¬ 
plaint, in whole or in part, is within the unreviewable 
discretion of the General Counsel. 57 

07 General Drivers v. N. L. R. B ., 179 F. 2d 492 (C. A. 10), and 
cases there cited; Lincourt v. N. L. R. B ., 170 F. 2d 306 (C. A. 1); 
see also, Jacobsen v. N. L. R. B ., 120 F. 2d 96, 100 (C. A 3); 
Progressive Mine 'Workers v. N. L. R. B., 3 Labor Cases, par. 60, 
133 (C. A. D. C.); White v. N. L. R. B ., 9 L. R. R M. 657 
(C. A. D. C.), and see, ArnaLgamated, Utility Workers v. Consoli¬ 
dated Edison Co ., 309 U. S. 261,265; Sec. 3 (d), NLRA 
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As to inducement by union discipline, which peti¬ 
tioners may raise, what is otherwise primary induce¬ 
ment does not become secondary because union disci¬ 
pline is adopted to make it effectual. This view was 
in fact implicitly taken by this Court in the Denver 
case. The Board had found in the Denver case 11 that 
the picket sign announcing that the Bannock Street 
project was unfair to the Council constituted a clear 
signal, in the nature of an order, to the members of 
the respondent unions, as well as to the members of 
other unions affiliated with the Council * * *, to 
withhold their services for the duration of the picket¬ 
ing” (82 N. L. R. B., 1195, 1216). Failure to obey 
the order subjected the member to the union dis¬ 
cipline precribed by the Council’s bylaws (82 
N. L. R. B. at 1215). Nevertheless, having decided 
that the inducement brought to bear was otherwise 
within the bounds of primary labor action, this Court 
in the Denver case did not hold that the primary 
activity became secondary by virtue of the existence 
of union discipline. 

This Court’s view is plainly correct. Section 8 (b) 
(4) (A) is concerned with the object to which the 
inducement is directed, not the means by which the 
inducement is effected. “By § 8 (b) (4), strikes to 
attain named objectives are made unfair labor prac¬ 
tices,” but by that provision “it is the objectives only 
and not the tactics of a strike which bring it within 
the power of the Federal Board.” U. A . W. v. 
W. E. R. B., 336 U. S. 245, 262-263. The means may 
be important to determine whether, in violation of 
Section 8 (b) (1) (A) of the Act, the union is re- 
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straining and coercing employees in the exercise of 
the right to refrain from self-organization. Perry 
Norvell Co., 80 N. L. R. B. 225, 239. But means 
have no relevance to Section 8 (b) (4) (A) where the 
question in issue is whether an object of the induce¬ 
ment is to promote primary or secondary action. If 
the action induced is primary in scope, it does not be¬ 
come less so because the inducement employed is 
union discipline. 

The immateriality of the exertion of internal union 
discipline in determining whether secondary activity 
is being induced is illustrated by relating the question 
to other provisions of the Act. By Section 8 (a) (3) 
and 8 (b) (1) (A) of the Act, Congress made clear 
that the exercise of internal union discipline, at least 
1 where it is otherwise in aid of a lawful objective, is 
to be permitted. 

In Section 8 (a) (3), Congress authorized the 
execution of union-shop agreements but imposed limi¬ 
tations upon the complete control by unions of the 
: persons to be hired and discharged thereunder. In a 
plant operating under a union-shop agreement, an 
employee can be discharged for loss of good standing 
in the union only if his loss of good standing arises 
from his failure to tender his dues or initiation fees 
to the union. Although his membership in the union 
might be terminated or denied for any other reason, 
he could not thereby be discriminated against in his 
employment. But at the same time that Congress 
was thus indicating its refusal to allow union dis¬ 
cipline to affect a worker’s employment opportunities, 
it made clear its intent that the union should be free 
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to exercise whatever internal union discipline it 
wished. By thus providing for an “open shop” in 
this respect, it indicated that it did not require an 
“open union.” 58 The Senate Committee which re¬ 
ported the bill said (S. Rep. No. 105, 80th Cong., 1st 
Sess., pp. 20, 21): 

The Committee did not desire to limit the 
labor organization with respect to either its 
selection of membership or expulsion there¬ 
from * * *. It is to be observed that unions 
are free to adopt whatever membership pro¬ 
visions they desire, but that they may not rely 
upon action taken pursuant to those provisions 
in effecting * * * job discrimination 

against an employee except in the two situations 
described. (See also 93 Cong. Rec. 4272.) 

And Senator Taft stated (93 Cong. Rec. 4193): 

The pending measure does not propose any 
limitation with respect to the internal affairs of 
unions. They still will be able to fire any mem¬ 
bers they wish to fire, and they still will be able 
to try any of their members. 

In Section 8 (b) (1) (A) Congress also set forth 
its intent that internal union discipline be unaffected 
by the Act. It made it an unfair labor practice on the 
part of unions to “restrain or coerce * * * employ¬ 
ees in the exercise of the rights guaranteed in Section 
7,” that is, the right to refrain from self-organization. 
It added, however: 

58 “Mr. Taft : * * * In other words, the position of the com¬ 
mittee was this: Either we must have an open shop or we must 
have an open union. We cannot have both.” 93 Cong. Rec. 4193; 
see also 93 Cong. Rec. 3837. 
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Provided, That this paragraph shall not impair 
the right of a labor organization to prescribe 
its own rules with respect to the acquisition or 
retention of membership therein. 

As Senator Holland, who proposed this provision, 
stated (93 Cong. Ree. 4272) : 

The inserted words would make it clear that 
[Section 8 (b) (1) (A)] would have no appli¬ 
cation to or effect upon the right of a labor 
organization to prescribe its own rules of mem¬ 
bership either with respect to beginning or 
terminating membership. 

Senator Ball, one of the sponsors of Section 8 (b) (1) 
(A), replied (93 Cong. Rec. 4272): 

It was never the intention of the sponsors of 
[Section 8 (b) (1) (A)] to interfere with the 
internal affairs or organization of unions. The 
amendment of [Senator Holland] makes that 
perfectly clear. 

Thus, in both these instances, Congress made it 
“perfectly clear” that union discipline, exercised by 
internal regulation of the terms of the acquisition and 
retention of membership, is unaffected by the Act. 
The Congressional policy is in harmony with the 
preexisting law on the subject. At least so long as 
the object is lawful, the preexisting law viewed both 
“fair persuasion” and “discipline under the lawful 
usages of the labor union of which they are members” 
as proper means. Restatement, Torts, Secs. 798, 800 
(1939). 59 The exercise of internal union discipline is 
uniformly recognized as the necessary corollary of 

89 See also, Smith, Coercion of Third Parties in Labor Dis¬ 
putes—The Secondary Boycott , 1 La. L. Rev. 277,290-291 (1939). 
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effective organization and the attainment of the lawful 
objectives to which unionization is dedicated. Bossert 
v. Dhuy, 221 N. Y. 342, 358-359, 117 N. E. 582, 585; 
Rhodes Bros. Co. v. Musicians’ Protective Union, 37 
R. I. 281, 92 Atl. 641, 643; Ruff & Sons v. Bricklayers, 
Masons & Plasterers International Union, 163 Md. 
687, 164 Atl. 752, 757; Parkinson Co. v. Building 
Trades Council, 154 Cal. 581, 98 Pac. 1027, 1036; 
McKay v. Retail 'Automobile Salesmen’s Local Union, 
16 Cal. 2d 311, 106 P. 2d 373, 380-381, certiorari de¬ 
nied, 313 U. S. 566; Cohn <& Roth Electric Co. v. Brick¬ 
layers, Masons & Plasterers Local Union No. 1 , 92 
Conn. 161, 101 Atl. 659, 661; Radio Station KFH v. 
Musicians Asso., 220 P. 2d 199, 204r-205 (Kan.). 60 

In sum, inducement confined to influencing action 
at the situs of the primary dispute, however practiced, 
is not prohibited by Section 8 (b) (4) (A). In this 
case, all the inducement was restricted to securing 
observance of the primary picket line at the situs of 
the primary dispute. Accordingly the Board properly 
held that Teamsters Local 87 did not violate Section 
8 (b) (4) (A) of the Act. 61 

w Cf. Paine Lumber Co. v. Neal, 244 U. S. 459,471; Edelstein v. 
Gdlmore, 35 F. 2d 723, 727 (C. A. 2), certiorari denied, 280 TJ. S. 
607; Kingston Tray Rock Co. v. International Union of Operating 
Engineers, 129 17. J. Eq. 570, 19 A. 2d 661, 668; Gray v. Build¬ 
ing Trades Cowned, 91 Minn. 171, 9717. W. 663,668; W. F. Const. 
Corp. v. Hanson, 250 App. Div. 727, 293 17. Y. Supp. 170 (2d 
Dept.); McCarter v. Baltimore Chamber of Commerce, 126 Md. 
131, 94 Atl. 541, 543; Alabama State Federation of Labor v. Mc- 
Adory, 246 Ala. 1, 18 So. 2d 810, 825-826, appeal dismissed, 325 
U. S. 450. 

® Petitioners rely for their contrary contention on Intemor 
tional Rice MULvng Co. v. N. L. R. B., 183 F. 2d 21, 26-27, C. A 
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CONCLUSION 

For the reasons stated it is respectfully submitted 
that the petition for review be denied in whole. 62 

George J. Bott, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 

Bernard Dtjnatj, 

William E. Colby, 

Attorneys, 

National Labor Relations Board . 

October 1950. 

5) (Br., pp. 54,56,60,62). In the Denver case, this Court expressly 
indicated its disagreement with the views expressed in Interna¬ 
tional Rice Milling (26 L. R. R. M. at 2521), and the Board is 
seeking certiorari on this aspect of the Fifth Circuit’s decision. 

** If this Court should decide that the Board erred in its appli¬ 
cation of Section 8 (b) (4) (A), the required course, we submit, 
is to remand the case to the Board for further proceedings, for it 
is clear that the relief to be granted is to order the Board “to 
proceed within the framework of its own discretionary authority 
on the indicated correct principles.” Rochester Telephone Corp. 
v. United States , 307 U. S. 125, 136. If the Board erred on the 
grounds it used in deciding this case, it would be still required, 
in addition to framing the terms of the order, to proceed and de¬ 
termine initially a number of additional matters {supra, p. 3, n. 3; 
p. 53, n. 50) before granting petitioners relief. F. P. C. v. Pacific 
Power <& Light Co., 307 U. S. 156,160; Jacob Siegel Co. v. F. T. C., 
327 U. S. 608, 613-614; F. T. C. v. A. P. W. Paper Co., Inc., 328 
U. S. 193,208-204. Remand was the course followed by the Fifth 
Circuit in International Rice Milling Co. v. N. L. R. B., 183 F. 2d 
21,27 (C. A. 5). 
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PETITIONERS’ CLOSING BRIEF 


SUMMARY OF ARGUMENT 

I. Farm Union is a "Labor Organization" because its members 
are "employees” in the generic sense. This conclusion docs no 
violence to the definitive provisions of Section 2(3), for those 
provisions mean simply that an individual is not to be considered 
an employee in relation to agricultural labor. A similar conclu¬ 
sion was reached in Phelps Dodge, and the present case is 
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stronger. Any other conclusion would lead to incongruous re¬ 
sults, which the Board concedes that Congress did not intend. 
The contention that the Act does not restrict unions which are 
granted no rights would mean that no union would be restricted 
since no union is granted rights; but if unions are granted rights, 
then Farm Union had the same rights as any other union with 
respect to protected employments such as those with which it in¬ 
terfered. Section 8(b) contains nothing to indicate that farm 
unions, unlike others, were to be licensed to interfere in pro¬ 
tected employments; nor does the legislative history. 

II. Farm Union acted as agent of the National. A prima facie 
case to that effect was established by the fact that it was acting 
to accomplish an objective which it was chartered by the National 
to accomplish. There was no evidence that the Local was embarked 
on an independent venture of its own. On the contrary, the role 
played by Hasiwar and Haxton confirmed the prima facie case 
by showing that the strike was conceived, initiated, fostered and 
subsidized by the National. 

III. The conduct of Teamsters’ 87 violated the plain lan¬ 
guage of the Act. The Board’s argument ignores the language 
of the Act and particularly the proviso in Section 8(b) (4). The 
decision in Denver Building and Construction Trades Council is 
not in point, for that decision was based upon the ground that 
the employer claimed to be secondarily involved was in fact a 
party to the primary dispute. The Board’s distinction between 
inducement of a refusal to commence a delivery and inducement 
of a refusal to complete it not only is without basis in the lan¬ 
guage of the Act, but is irrational. 
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I. Farm Union Was a "Labor Organization" Within the Meaning 
of the Act. Its Members Were "Employees" in the Generic 
Sense in Which That Term Is Used in Defining the Phrase 
"Labor Organization." 

At the outset, it should be noted that certain portions of the 
brief of the Respondent Board are aimed at contentions we do 
not make. We concede, for example, that Farm Union’s members 
were employed by Di Giorgio as agricultural laborers, and we 
have never contended otherwise. That portion of the Board’s 
brief which is devoted to demonstrating that the men were em¬ 
ployed by Di Giorgio as agricultural laborers misses the point. 
The point is that Farm Union’s members, while employed by Di 
Giorgio as agricultural laborers and not to be regarded as "em¬ 
ployees’’ in relation to that employment, were nevertheless "em¬ 
ployees” in the generic sense; and that the generic sense is the 
one in which the term is used in section 2(5) ’s definition of a 
labor organization. We turn to the Board’s argument on that 
point. 

A. OUR POSITION IS NOT INCONSISTENT WITH THE DEFINITIVE PRO* 
VISIONS OF SECTION 2(3), BUT GIVES THEM FULL EFFECT. THE 
EXCLUSION OF INDIVIDUALS EMPLOYED AS AGRICULTURAL LABORERS 
MEANS SIMPLY THAT AN INDIVIDUAL IS NOT TO BE CONSIDERED AN 
EMPLOYEE IN RELATION TO EMPLOYMENT AS AN AGRICULTURAL 
LABORER. 

The Board assumes it to be our position that the definitive 
provisions of section 2(3) may, and should, be disregarded. It 
asserts that "Phelps Dodge does not stand for the proposition 
that, a statutory definition is inserted in a statute for the purpose 
of ignoring it” (Bf., p. 35) and professes to be puzzled by our 
reliance on Briggs Mfg. Co., 75 N.L.R.B. 569, because that case 
did not disregard "the statutory definition” but, on the contrary, 
relied on it (Bf., pp. 35-36). 

There is respectable authority for the proposition that a statu- 
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tory definition is not necessarily controlling and should be disre¬ 
garded if its application would involve incongruities. Lawson v. 
Suwanee S. S. Co., 336 U.S. 198. 

However, it is not our position that the definitive provisions of 
section 2(3) should be disregarded. Our case is based, not upon 
avoidance of that section, but upon a sensible interpretation of 
it, paralleling that adopted by the Supreme Court in Phelps Dodge 
and by the Board in Briggs Manufacturing Co. Section 2(3) does 
not consist of a single, exclusive definition of the term "em¬ 
ployee,” but contains a series of definitive provisions which, as 
held in the cases just mentioned, contemplate use of the term 
"employee” in more than one sense. The exception of "any in¬ 
dividual employed as an agricultural laborer” means simply that 
an individual is not to be considered an employee in relation to 
employment as an agricultural laborer; it does not deprive him 
of status as an "employee” in relation to other employments, and 
he therefore remains an "employee” in the generic sense in which 
that term is used at some points in the Act. 

The foregoing interpretation of section 2(3) is fully supported 
by its wording and by the decisions in Phelps Dodge and Briggs 
Manufacturing Company, and is entirely sensible. As shown in 
our opening brief, any other interpretation leads to all sorts of 
incongruities and absurdities which can be then avoided only by 
contorting other provisions of the Act. 

B. THEBE IS EVEN GREATER SUPPORT FOR THE CONCLUSION THAT 
* "EMPLOYEES’* WAS USED IN THE GENERIC SENSE IN DEFINING A 
"LABOR ORGANIZATION" THAN THERE WAS FOR THE CONCLUSION 
REACHED IN PHELPS DODGE AND BRIGGS MANUFACTURING CO. WITH 
RESPECT TO THE MEANING OF "EMPLOYEES" IN SECTION 10(c). 

While conceding, as it must in view of Phelps Dodge and 
Briggs Manufacturing Co., that the term "employees” is used in 
an* unrestricted sense in section 10(c), the Board asserts that "it 
hardly follows that because 'employee' is used in an unrestricted 
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sense in section 10(c) it is’ likewise unqualified when used in 
section 2(5) to define a labor organization . . .” (Br. p. 35). 

Yet, if there is a place in the Act where one would expect the 
term "employees” to be used in the generic sense, it is in section 
2(5)’s general, all-embracing definition of "labor organization.” 1 

Furthermore, the wording of that section makes a far stronger 
case than even the wording of section 10(c) for the proposition 
that the term "employees” is used in the unrestricted sense. Sec¬ 
tion 10(c), in speaking of "reinstatement of employees,” seems 
to contemplate a preexisting employment relationship and thus 
furnishes basis for argument that it uses the term "employee” in 
the narrow sense of an individual having a job with the particular 
employer involved. In contrast, section 2(5) contains no such 
basis for a restrictive construction. In speaking of an organization 
"in which employees participate,” section 2(5) does not speak 
of individuals in relation to a particular employer or employment, 
but speaks clearly of the class. 

It certainly is true that Phelps Dodge and Briggs Manufactur¬ 
ing Co. do not stand for the proposition that the term "employee” 
is used in an unrestricted sense everywhere in the Act. But it also 
is certainly true that they do stand for the proposition that the 
term is used in an unrestricted sense at some places in the Act; 
and section 2(5) presents as strong a case as can be found in the 
Act for the unrestricted interpretation. 

C. THE BOARD’S BRIEF IS A CONFESSION THAT THE INCONGRUOUS 
RESULTS TO WHICH ITS CONSTRUCTION WOULD LEAD WERE NOT 
INTENDED BY CONGRESS, THAT THEY COULD BE AVOIDED ONLY BY 
CONTORTING OTHER PROVISIONS OF THE ACT AND THAT IN SOfclE 
INSTANCES THEY COULD NOT BE AVOIDED EVEN BY THAT MEANS. 

We pointed out in our opening brief that if the exclusion of 
"any individual employed as an agricultural laborer” does not 


1 See our Opening Brief, pp. 32-34. 
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mean simply that an individual is not to be considered an em¬ 
ployee in relation to agricultural employment, but is to be applied 
mechanically so that an individual employed as an agricultural 
laborer is not an ’’employee” in any sense of the term, then cer¬ 
tain absurd and incongruous results follow. The Board's reply 
is in substance that even under its own mechanical construction 
and application of section 2(3), some of these results can be 
avoided by certain mental gymnastics, and that certain other of 
these results, though absurd, were nevertheless what Congress 
intended! 

We pointed out in our opening brief that under the Board’s 
construction, Farm Union, since it is not a labor organization, 
could not be placed on the ballot in an election among commercial 
packing house employees. The Board replies in substance that if 
Fann Union could secure a sufficient expression of interest among 
the packing house employees to entitle it to a place on the ballot, 
this would mean that the packing house employees were partici¬ 
pating in its affairs and that it had therefore become a labor or¬ 
ganization (Bf., p. 37). This is untrue. Under Board practice a 
petitioning union need not show that it has membership among 
the employees in question; it need show only that a substantial 
number of the employees desire it to act as their collective bar¬ 
gaining representative, and this is commonly done simply by 
procuring from the employees so<alled authorization cards ex¬ 
pressing that desire. N.L.R.B. Statement of Procedure, Sec. 202.16, 
29 CF.R. Part 101, Sec. 101.16. Furthermore, it is common prac¬ 
tice for a union seeking certification as the representative of em¬ 
ployees not to admit such employees to membership or to par¬ 
ticipation in its affairs until and unless it has obtained certifica¬ 
tion. 2 It therefore is not infrequently the fact that a union appear- 

2 This practice recognizes the fact that employees often do not wish to go 
so far as to join a union and pay its initiation fee until and unless they 
know that the union is to represent them. 
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ing upon a ballot is without membership among the employees 
sought to be represented. 

We also pointed out that under the Board’s contention, if one 
of Di Giorgio’s striking agricultural laborers were to apply for 
a job in a commercial packing house and were to be rejected be¬ 
cause of his union membership, the packing house operator would 
not be guilty of the unfair labor practice of discouraging member¬ 
ship in a ’’labor organization” (see sec. 8(b) (3)): The Board 
apparently concedes this to be true, but asserts that the packing 
house operator could nevertheless be caught up with on the 
ground that he was guilty of interfering with " employees i n the 
exercise” of the right of self-organization (Br., p. 38) . In making 
this assertion, the Board forgets that according to its contention 
the individual in question is not an ’’employee.” ' 

We pointed out in our opening brief that, under the Board’s 
contention, if two of Di Giorgio’s agricultural laborers were to 
obtain jobs in a commercial packing house. Farm Union would 
thereupon become a labor organization and its secondary boycott 
would become illegal; that if the two workers were then to lose 
their jobs in the commercial packing house, Farm Union would 
cease to be a labor organization and its secondary boycott would 
revert to legality; and that the legality of Farm Union’s secondary 
boycott would thus be made to depend upon a factor no way 
germane to the problem. The Board’s only reply is to state what 
it terms the ’’plain answer” that, absurd as the foregoing results 
may be, nevertheless ’’that is the line which Congress drew.” (Bf., 
p. 38). This reply, of course, begs the question, for the question 
whether ’’that is the line which Congress drew” is the very ques¬ 
tion to be decided in this case. Presumably, Congress did not in¬ 
tend to draw a line which would produce such absurdities. 
Yankee Network v. Federal Communications Com’n., 71 App. 
D.C. 11, 107 F.2d 212; see, also, Red River Broadcasting Co., 
Inc. v. Federal Communications Comm., 69 App. D.C. 1, 98 F.2d 
282, cert. den. 305 U.S. 625. 
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We submit that the Board’s construction of section 2(3) would 
have absurd and incongruous consequences which could be 
avoided, when they could be avoided, at all, only by still further 
contorting the language and meaning of the statute. In contrast, 
if the exception in section 2(3) means simply that an individual 
is not to be considered an employee in relation to employment as 
an agricultural laborer, then no absurdities or incongruities are 
involved and all of the provisions of the Act are given an effect 
consistent with the obvious Congressional intent. 

D. THE BOARD'S CONTENTION THAT THE ACT SHOULD NOT BE CONSTRUED 
AS IMPOSING RESTRICTIONS WHERE IT CONFERS NO CORRELATIVE 
BENEFITS IS BASED UPON FALSE PREMISES AND SPECIOUS REASONING. 

We turn now to the Board’s argument about correlative rights 
and duties. Briefly stated, it is the Board’s contention that Con¬ 
gress envisioned a statutory scheme under which unions were 
granted certain rights and, as a sort of fair exchange, were sub¬ 
jected to correlative restrictions; and that Congress did not intend 
to impose any restrictions upon farm labor unions because it 
granted them no rights. This contention is pointed up at the out¬ 
set of the Board’s brief in the ’’Statement of Questions Pre¬ 
sented,” wherein reference is made to agricultural laborers as 
persons who ’’can receive no benefits under the Act.” 

With a single exception hereinafter noted, the Board does not 
refer to any language of the statute, or to any authority, as sup¬ 
porting its concept of the statutory scheme, and the fact is that 
there is none. As we shall shortly see, the substantive rights con¬ 
ferred by the Act were conferred upon employees, not upon 
unions, and if unions were to be restricted only where granted 
rights they would not be restricted at all. 

Aside from the foregoing, if the rights of employees are to be 
regarded as rights of the unions to which they belong, the Board 
is wrong in asserting that individuals employed as agricultural 
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laborers 'can receive no benefits under the act.” Such an in¬ 
dividual has the same rights under the Act as any other individual. 
No individual has rights under the Act with respect to agricul¬ 
tural employment; but every individual has rights under the Act 
with respect to non-exempt employments, and it was interference 
with non-exempt employment rights and relationships that gave 
rise to the present case. 

We now turn to a more detailed discussion of the points made 
in the last two paragraphs. 

1. The Act Decs Not Envision a Scheme of Correlative Rights and Restrictions; 
the Rights Conferred Are Co n ferred upon Employees, Whereas the Restric- 
tions Imposed Are Imposed npon Employees and Unions. 

We pointed out in our opening brief that there is no reason for 
thinking that Congress would have imposed restrictions only upon 
those who were given correlative rights. On the contrary, restric¬ 
tions might very well have been imposed for the same reason that 
rights were withheld. No one will contend that the Wagner Act 
conferred rights on employers; yet it certainly subjected them to 
restrictions. The 1947 amendment does not recognize as having 
any status a union which fails to file the required non-Communist 
affidavits; yet it certainly subjects such a union to its restrictions. 
It is apparent from the face of the Act that the idea of imposing 
restrictions upon those who were granted no rights was not re¬ 
pugnant to Congress, and there is no reason why it should have 
been. The law does not normally limits prohibitions against 
wrong-doing to those upon whom it confers benefits. 

If the Board were correct in its premise that the Act restricts 
only those upon whom it confers substantive rights, then no 
union would be subject to the Act’s restrictions. We say this 
because no union has substantive rights under the Act. The Act 
confers its substantive rights, not upon unions, but, by the terms 
of section 7, upon "employees”; and the several provisions of the 
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Act are designed to protect and effectuate the rights thus granted 
"employees.” While a labor organization may petition under sec¬ 
tion 9 for certification of a collective bargaining representative, 
so may an employer; the procedure thus provided is not for the 
purpose of effectuating any right of the labor organization, but is 
for the purpose of effectuating the right of "Employees ... to 
bargain collectively through representatives of their own choos¬ 
ing.” (Sec. 7). And while *a labor organization (or anyone else, 
for that matter) may file unfair labor practice charges under sec¬ 
tion 10, proceedings under that section are not designed to protect 
any right of the labor organization but again are designed to pro¬ 
tect the rights guaranteed "employees.". 

"Contrary to a rather general misconception, the National 
Labor Relations Act was passed for the primary benefit of 
the employees as distinguished from the primary benefit to 
labor unions, and the prohibition of unfair labor practices 
designed by an employer to prevent the free exercise by em¬ 
ployees of their wishes in reference to becoming members of 
a union was intended by Congress as a grant of rights to the 
employees rather than as a grant of power to the union. 
Consequently the right of employees lawfully to engage in 
concerted activities for the purpose of mutual aid, outside 
of a union, is specified by the Act.” (National Labor Rela¬ 
tions Board v. Schwartz (C.C.A. 5th), 146 F.2d 773, 774.) 

• See also National Labor Relations Board v. Virginia Rower 
Co., 314 U.S. 469, 477; National Labor Relations Board v. Fan- 
steel Metallurgical Corp., 306 U.S. 240, 255; National Labor 
Relations Board v. Inter-City Advertising Co. (C.C.A. 4th), 154 
F.2d 244, 245. 

Nowhere in the Act will be found any provision granting any 
substantive right to a union, and to argue that Congress could not 
have intended to impose restrictions upon a union to which it 
granted no rights is to argue that Congress could not have in¬ 
tended to impose restrictions on any union. 
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The Board (B£. p. 25) refers to that portion of the "Findings 
and Policies” in section 1 of the Act which reads as follows: 

"The elimination of such practices is a necessary condition 
to the assurance of the rights herein guaranteed.” (Emphasis 
supplied) 

But the "rights” to which the foregoing refers and which are 
mentioned elsewhere in the section are rights of "employees.” The 
practices to be eliminated in order to assure those rights are prac¬ 
tices by "labor organizations, their officers, and members.” 

The Board also refers to certain debates and Committee reports 
(Br. p. 25, n. 13). These debates and reports simply voice the 
thought (which in no way supports the Board’s position) that 
unions as well as employers should be held responsible for inter¬ 
ference with the rights of employees. 

If Farm Union was without rights under the Act, it was no 
different in this respect than any other union. And Congress very 
plainly did not intend that no union should be subject to the Act’s 
restrictions. 

2. If th* Rights of Employe** Be Regarded as the Rights of Their Ueloas, the 
Fact Is That Farm lleioa Had Rights ie Respect to Non-exempt Employments 
and Even Under the Board's Theory Shonld Be Accountable for Interference 
In Snch Employments. 

We turn now to the second of the two points which we have 
mentioned. As we have just shown, the rights conferred by the 
Act are conferred upon employees, not upon unions. But if we 
assume, as the Board does in its brief, that the rights of employees 
belong to their unions and that a union therefore has rights cor¬ 
responding to those of its members, the fact remains that, the 
Board is wrong in its assertion that individuals employed as agri¬ 
cultural laborers are without rights under the Act. 

The fact is that individuals employed as agricultural laborers 
have the same rights under the Act as anyone else. No individual 



12 


has any rights under the Act in relation to employment in agri¬ 
cultural labor or other exempt employments. On the other hand, 
an individual employed as an agricultural laborer, like any other 
individual, does have rights under the Act in respect to non¬ 
exempt employments. If a truck driver employed by a commercial 
trucking concern were to apply for a job driving a truck as an 
agricultural laborer on a farm and were to be rejected because of 
his membership in the Teamsters Union, he and his Union would 
be without recourse under the Act. On the other hand, if an in¬ 
dividual employed as an agricultural laborer were to apply for a 
job driving a truck for a commercial trucking concern and were to 
be rejected because of his union membership, he would be entitled 
to the full protection of the Act. 3 In short, an accurate statement 
of the matter is that no individual has rights under the Act in 
relation to agricultural or other exempt employments, but that all 
individuals, including those employed as agricultural laborers, 
are entitled to the benefits of the Act in respect to non-exempt 
employments. 

If these individual rights and disabilities be translated into un¬ 
ion rights and disabilities, the fact is that Farm Union has the 
same rights under the Act as any other union, and that it suffers 
no greater disabilities. No union can be certified as a collective 
bargaining representative in respect to agricultural or other ex¬ 
empt employments. On the other hand, Farm Union, like any 
other union, can be certified as collective bargaining representa¬ 
tive in respect to non-exempt employments. 4 If it be asserted that 
Farm Union could not be certified as collective bargaining repre¬ 
sentative in respect to a non-exempt employment unless a majority 
of the employees involved selected it as their representative, the 
answer is that the same thing is true of any other union. 

3 The Board’s brief concedes that this is so, although it has some diffi¬ 
culty, as we have already pointed out, in justifying the result under its 
construction of section 2(5). See p. 7, supra. 

4 Again the Board’s brief concedes that this is so. See p. 6, supra. 
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The employment rights and relationships of the employees of 
Italian Swiss Colony and Safeway certainly were not excepted 
from the protection of the Act, but, on the contrary, clearly were 
entitled to its protection; and it was Farm Union’s interference 
with those protected rights and relationships that gave rise to the 
present case. Inasmuch as Farm Union has the same rights under 
the Act in respect to non-exempt employment rights and relation¬ 
ships as any other union, we know of no reason, even under the 
Board’s theory, why Farm Union should not, like other unions, 
have been restrained from improper interference in such rights 
and relationships. • 

E. THE INTERNAL STRUCTURE OF SECTION 8(b) IS ENTIRELY CONSISTENT 
WITH INTERPRETATION OF "LABOR ORGANIZATION" AS INCLUDING 
A FARM LABOR UNION. 

We turn next to the Board’s contention that the "internal 
structure of section 8(b) . . . discloses that a labor organization 
composed of agricultural laborers is outside its scope.” This con¬ 
tention is based upon the proposition that the substance of most 
of the restrictions imposed by section 8(b) is such that they are 
incapable of application to farm labor unions. That proposition, 
as we are about to see, is wholly erroneous. 

The Board first refers to section 8(b) (1) and asserts that a 
farm labor union could not possibly "restrain or coerce employees 
in the exercise of the rights guaranteed them in Section 7” be¬ 
cause agricultural laborers are not employees (Bf. p. 23). The 
Board thus completely ignores the possibility, not at all remote, 
that a union of agricultural laborers may seek to restrain and 
coerce employees other than farm laborers. Let us suppose that 
Farm Union were to seek to organize employees of a commercial 
packing house who were reluctant to be organized and that it 
were to commit violence upon some of them to overcome their 
reluctance. Or let us suppose that when Farm Union picketed 
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Italian Swiss Colony, its pickets had beaten Italian Swiss Colony 
employees who persisted in working behind the picket line. Very 
plainly Farm Union in these circumstances would have been 
guilty of restraining and coercing employees in the exercise of 
rights guaranteed by section 7. 

The Board next refers to section 8(b) (2) and asserts that, 
because its members and their co-workers are not "employees,” 
Farm Union could not possibly "cause or attempt to cause an em¬ 
ployer to discriminate against an employee” because of union 
membership or lack thereof (Bf. p. 23). But suppose that Farm 
Union were to join with an affiliated local in picketing a com¬ 
mercial packing house to force it to hire only members of the 
affiliated local and to discharge non-members. Plainly, Farm 
Union would be guilty of attempting to cause an employer "to 
discriminate against an employee” because of union membership 
or lack thereof. 

Next, the Board refers to section 8(b)(3) and asserts that 
Farm Union could not be guilty of a refusal to bargain with Di 
Giorgio (Bf. p. 23). This plainly is true since under the Act 
neither Farm Union nor any other union could be the collective 
bargaining representative of Di Giorgio's employees in respect 
to their agricultural employment. But suppose that it was the 
practice for some of Farm Union’s members employed by Di 
Giorgio to work at seasonal employment in a commercial pack¬ 
ing house during Di Giorgio’s off-season, that Farm Union was 
recognized by the packing house operator as the collective bar¬ 
gaining representative of these seasonal employees, that it was 
the practice of Farm Union and the packing house operator to 
negotiate a contract renewal prior to the commencement of the 
packing house season, and that prior to commencement of a 
particular season Farm Union should refuse to negotiate or should 
insist upon incorporation in the contract of illegal clauses. Farm 
Union plainly would be guilty of a refusal to bargain even though 
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at the time of such refusal all of its members were still employed 
as agricultural laborers. 

The comments of the Board upon the possible application of 
the various provisions of section 8(b) to a farm labor union are 
no more sensible than would be a contention that Farm Union 
could not possibly violate section 8(b) (4) by inducing "the em¬ 
ployees of any employer” to engage in a secondary strike because 
farm laborers are not "employees of any employer” within the 
meaning of the Act. The Board’s comments wholly ignore the 
fact, which is demonstrated by the present case, that the activities 
of a farm union, though its existing membership consists ex¬ 
clusively of individuals employed as agricultural laborers, are not 
necessarily limited to such individuals, but may be (as they were 
in the present case) directed at other employees and at employ¬ 
ment relationships having the full protection of the Act. 

There is nothing in any of the subdivisions of section 8(b) 
to indicate that the employee rights and relationships thereby 
sought to be protected are to be fair game for a farm labor union 
while being protected against others. We know of no reason 
why employment rights and relationships in a commercial pack¬ 
ing house, winery, or grocery distribution warehouse, should be 
protected against the activities of a wine workers or teamsters 
union but not against like activities on the part of a farm union. 
We submit that there is absolutely nothing in the wording of sec¬ 
tion 8(b) to indicate that it was the Congressional intent to license 
a farm union to do what is forbidden to others. 

It is true that Farm Union may with impunity interfere in agri¬ 
cultural employment rights and relationships (as, for example, 
by forcing a farmer to discharge an agricultural laborer because 
he is not a union member). But this is not because of any special 
license granted a farm labor union, but because agricultural em¬ 
ployment rights and relationships are not protected by the Act; 
a teamsters union or any other union would have the same license. 
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P. THE BOARD’S CONTENTIONS REGARDING THE LEGISLATIVE HISTORY 
ARE NOT JUSTIFIED THEREBY. AND THE BOARD IGNORES CERTAIN OF 
THE HISTORY TO WHICH WE HAVE REFERRED. 

We turn now to the Board’s arguments based upon the Con¬ 
gressional History. 

1. The Railway Labor Exception. 

The Board’s first argument is one which we anticipated in our 
opening brief, namely, that in providing that the term ’’employee” 
should not include "any individual employed by an employer sub¬ 
ject to the Railway Act,” Congress considered that it thereby was 
exempting railway unions from all of the restrictions of the Act. 
Our answer to this was that it was not so; that Congress intended 
simply to make it clear that railway employment rights and rela¬ 
tionships are not governed by the Act, and did not consider that 
it was giving railway unions carte blanche to interfere in other 
employment rights and relationships which the Act does govern. 

The Board now asserts that our opening brief, while quoting 
* . . * *' • 
from the Senate Committee report, ignores ’’the colloquy on the 

floor of the Senate.” (Bf. p. 21, n. 10). The colloquy to which 

the Board refers is set forth in its brief (p. 20) and concludes 

with the following statement by Senator Taft: 

”Mr. Taft. I want to point out that railway labor has 

never been covered by the Wagner Act; it has always been 

covered by the Railway Labor Act. . . . We saw no reason 

to change that situation.” 

The foregoing quotation plainly was simply a statement that rail¬ 
road employment rights and relationships were to be left, as in 
the past, to the Railway Labor Act. It quite plainly was not a 
statement that railway unions were to be without responsibility 
under the National Labor Relations Act for interference with 
employment rights and relationships governed by that Act. 
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2. Protection of the Farmer. 

While conceding that Congress, in enacting the secondary boy¬ 
cott provision, was concerned with protecting the farmer, the 
Board argues that it was concerned with protecting him only from 
the secondary activities of unions having members other than 
agricultural laborers and not from the secondary activities of 
unions comprised exclusively of agricultural laborers. 

In the foregoing connection the Board asserts that in the com¬ 
mittee hearings, the instances presented "wherein farmers were 
affected by boycotts were almost exclusively cases in which unions 
of trucking, handling or processing employees were involved 
rather than unions of agricultural workers” (Br. p. 30; emphasis 
supplied). It will be noted that the Board does not claim that the 
instances presented were exclusively cases involving unions other 
than agricultural laborers, but only that most of them were of 
that kind. 

The record of the committee hearings and reports and the con¬ 
gressional debates will be read in vain for a single suggestion 
that in outlawing secondary boycotts affecting farmers any dis¬ 
tinction was to be drawn between unions comprised exclusively of 
agricultural laborers and unions having other members as well. 
When Congressman Hartley presented the plight of the farmer 
who was unable to dispose of his turkeys because they were picked 
by non-union turkey pickers (see Opening Bf. p. 35), he did not 
think it pertinent to say whether the union inducing the boycott 
included commercial turkey pickers as well as farm turkey pickers. 
And when Senator Taft cited the example of a farmer whose 
produce could not be unloaded because his truck driver did not 
hold a card in the teamsters union (Board’s Bf. p. 31), he did 
not think it pertinent to say whether the particular teamsters’ 
local admitted only farm truck drivers, or whether it admitted 
other truck drivers as well. Plainly, the Board’s distinction is one 
which never occurred to Congress, and no basis for it will be 
found in the Congressional history. 
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3. Other Matters. < 

In our opening brief we pointed out that the Congressional 
history revealed (a) that the term "labor organization” was in¬ 
tended to be all-embracing, (b) that in using the term "labor 
organization” rather than the term "persons” in section 303, 
Congress considered that it was merely excluding individuals 
from liability, and (c) that special provisions permitting farmers 
injunctive relief were rejected because the farmer was thought 
to be fully protected by the main bill. The Board’s brief simply 
ignores these points. 

G. INASMUCH AS FARM UNION EXISTS FOR THE PURPOSE OF DEALING 
WITH EMPLOYERS. IT SATISFIES THE PURPOSE REQUIREMENT OF SEC¬ 
TION 2(5). THE BOARD’S BRIEF MISCONSTRUES THIS ARGUMENT. 

We turn finally to the Board’s answer to a contention which 
we did not and do not make. In our opening brief, after demon¬ 
strating to our own satisfaction at least, that Farm Union is a 
labor organization because its members are employees in a generic 
sense, we then anticipated a possible contention of the Board by 
pointing out that if it were true (which it is not) that Farm Un- 

’, r ' . r • 

ion existed for the sole purpose of dealing with farmers with re¬ 
spect to agricultural labor, that fact would be immaterial, be¬ 
cause the only requirement of section 2(5) in respect to the pur¬ 
pose. of a labor organization is that it exist for the purpose "of 
dealing with employers,” and a farmer is an "employer” within 
the meaning of the Act. We also pointed out that Farm Union 
in fact did exist for the purpose of dealing with employers other 
than farmers and in respect to employments other than agricul¬ 
tural labor. 

The Board treats our contention as if it were a contention that 
Farm Union is one in which employees participate because its 
members may at some time in the future become employees. That 
was not and is not our contention. Farm Union is an organization 
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in which employees participate because its members, as we re¬ 
peatedly have stated, are employees in the generic sense of that 
term. The only significance that we attribute to the fact that Farm 
Union exists in part for the purpose of dealing with employers 
other than farmers in respect to employments other than agri¬ 
cultural labor is that it forestalls any possible contention that 
Farm Union is not a labor organization because it does not satisfy 
the "purpose” requirement of section 2(5). 

In its argument upon this subject the Board denies that Farm 
Union exists in part for the purpose of dealing with employers 
other than farmers in respect to subjects other than agricultural 
labor and asserts that it is "the definite policy of the National 
Farm Union to admit workers who are ’employees' in the statutory 
sense to membership only in separate locals” (p. 32). This is a 
misstatement. The constitution of the National Farm Labor Un¬ 
ion contemplates, not separate locals for agricultural laborers and 
commercial packing house employees, but separate chapters of 
the same local (see J.A. 92-94). Thus, Tulare Farm Labor Union, 
Local 219, has two chapters, one comprised of agricultural 
workers and the other comprised of commercial packing house 
employees (J.A. 76-77). If there were otherwise room for contro¬ 
versy, however, as to whether or not Farm Union exists in part 
for the purpose of representing employees other than agricultural 
laborers, the question is disposed of by the Board's adoption of 
the Trial Examiner’s finding that Farm Union "was formed for 
the purpose of representing farm and allied workers in matters 
of collective bargaining” (J.A. 121; emphasis supplied). 

II. Farm Union Acted as Agent of the National 

If we correctly understand the Board’s position, it is (a) that 
the Board found that Farm Union did not act in the interest of the 
National, and (b) that this finding is in accord with the evidence. 
We submit, for reasons about to be stated, that these propositions 
are plainly wrong. 
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A. THE BOARD MADE NO FINDING THAT FARM UNION DID NOT ACT IN 
THE INTEREST OF THE NATIONAL; IT FOUND ONLY THAT FARM UNION 
ACTED IN ITS OWN INTEREST. WHICH FINDING IS ENTIRELY CONSIS¬ 
TENT WITH THE HYPOTHESIS THAT FARM UNION WAS ACTING IN THE 
. INTEREST OF THE NATIONAL AS WELL. 

The Board’s sole statement upon the agency question was the 
following: ' 

"We also conclude, as did the Trial Examiner, that Farm 
Union cannot be held liable as an agent’ of its parent body, 
National Farm Labor Union, because it acted in its own in- 

.. terest’’ 

The sole finding of fact contained in the foregoing is the state¬ 
ment that Farm Union "acted in its own interest.’’ From this find¬ 
ing, and from no other, the Board draws the legal conclusion that 
"Farm Union cannot be held liable as an 'agent 1 of its parent 
body." 5 

For reasons stated in our opening brief, the foregoing legal 
conclusion is clearly erroneous. In determining whether particular 
activities of an agent are carried on in his capacity as agent, the 
factual issue to be determined is whether he was acting in the 
interest of the principal. As shown in our opening brief, the fact, 
if it be a fact, that he also was acting in his own interest is imma¬ 
terial. Indeed, it is difficult to conceive of the case in which a 
local union, acting in the interest of its national would not also 
be acting in its own interest. 

Section 10(c) of the Act provides that in ordering dismissal 
of a complaint, die Board "shall state its findings of fact.” Sec¬ 
tion 8(b) of tibe Administrative Procedure Act requires that a 
decision of the Board include "a statement of (1) findings . . . 
upon all of the material issues of fact.” Presumably, the Board 

5 The reference to the conclusions of the Trial Examiner adds nothing, 
for as noted in our Opening Brief, the Trial Examiner had nothing to say 
on the question of agency other than to characterize General Counsels 
arguments as "bootstrap.” See Opening Brief, p. 14. 
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believed that the question whether Farm Union acted in its own 
interest not only was a material issue of fact, but was the only 
material issue; certainly it made no finding upon any other. Its 
findings are perfectly consistent with the hypothesis that Farm 
Union did in fact act in the interest of the National and, as we 
are about to show, that hypothesis accords with the fact. 

If we are correct in believing that the material issue is not 
whether Farm Union acted in its own interest, but whether it 
acted in the interest of the National, then the Board's decision 
is unsupported by a finding upon the material factual issue and, if 
there is any substantial evidence that Farm Union acted in the 
interest of the National, the Board’s Order should be vacated 
and it should be required to make a finding upon that issue. 
National Labor Relations Board v. Virginia Bower Co., 314 U.S. 
469; National Labor Relations Board v. Don Juan, Inc., (GA. 
2d), 178 F.2d 625; National Labor Relations Board v. Somerset 
Shoe Co., (C.C.A. 1st), 111 F.2d 681. 

B. IF THE BOARD HAD FOUND THAT FARM UNION WAS NOT ACTING IN 
THE INTEREST OF THE NATIONAL, ITS FINDING WOULD HAVE BEEN 
CONTRARY TO THE EVIDENCE, WHICH SHOWS THAT FARM UNION IN 
FACT WAS ACTING TO ACCOMPLISH AN OBJECTIVE WHICH IT WAS 
CHARTERED TO ACCOMPLISH. 

We have already pointed out that among the objects of the 
National, spelled out in its constitution, are the organization of 
workers employed in agricultural pursuits and the securing of 
written contracts with employers; that it accomplishes its objec¬ 
tives through its locals; and that Farm Union’s strike and sec¬ 
ondary activities were carried on for die purpose of accomplish¬ 
ing the objects specified in the National’s constitution. These facts 
are not, and cannot be, dispute by the Board. In short, it may 
fairly be stated as an undisputed and indisputable fact that Farm 
Union was engaged in an effort to accomplish the objectives which 
it had been (bartered to accomplish by the National. 
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It must therefore be (and it apparently is) the Board’s con¬ 
tention that although Farm Union was acting to accomplish the 
objectives which it had been chartered to accomplish, it never¬ 
theless was motivated solely by some independent purpose of its 
own. Thus, the Board emphasizes that "It is the servant’s state 
of mind which is material,” citing Restatement, Agency, Sec. 235, 
Comment a (Bf., p. 44). The difficulty with the Board’s argument 
is that the record is devoid of evidence that the Local was moti¬ 
vated, either in whole or in part, by an independent purpose of 
its own. Indeed, the Board does not suggest, and we do not know, 
what independent purpose Farm Union could possibly have had. 

This brings us to the question, which we will discuss before 
proceeding further, whether it devolved upon General Counsel 
in the proceedings below to produce evidence in support of the 
negative proposition that Farm Union was not motivated by some 
independent purpose of its own, or it devolved upon the respond¬ 
ents below to produce evidence in support of the affirmative prop¬ 
osition that Farm Union was motivated by such a purpose. For 
reasons about to be stated, we think it clear that it devolved 
upon Farm Union to produce evidence that it was motivated by 
an. independent purpose of its own and that the absence of such 
evidence compels a finding, in accordance with General Counsel’s 
prima fade case, that Farm Union was acting, in part at least, to 
accomplish the National’s objectives. 

1. When the Evi d enc e Shews That as Agent Was Engaged in Doing Something 
That He Was Hired (Chartered) by His Principal to Do, Then One Claiming' 
That the Agent Nevertheless Was Motivated by Some Independent Pnrpose 
of His Own Has the Barden of Prodacing Evidence to That Effect. 

As above noted, the Board, in pointing out that "It is the state 
of the servant’s mind that is material,” quotes a portion of com¬ 
ment (a) on section 235, Restatement of the Law of Agency. We 
now take the liberty of quoting the last two sentences of that 
comment: 
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"However, it is only from the manifestations of the serv¬ 
ant and the circumstances that, ordinarily, his intent can be 
determined. If, therefore, the servant does the very act di¬ 
rected, or does the kind of act which he is authorized to per¬ 
form within working hours and at an authorized place, there 
is an inference that he is acting within the scope of employ- 
ment.” (Emphasis supplied) 

In short, if the agent was engaged in doing the very thing or in 
accomplishing the very objective which he was hired (chartered) 
to do or accomplish, then there is a prima facie case that he was 
acting as agent, and it devolves upon one claiming otherwise to 
show that he was motivated by an independent purpose of his 
own. This, as the foregoing quotation indicates, is settled law. 
See Ryan v. Farrell, 208 Cal. 200, 280 Pac. 945, where the court 
said: 

"... It is the established rule in this jurisdiction that where 
the servant is combining his own business with that of his 
master, or attending to both at substantially the same time, 
no nice inquiry will be made as to which business the servant 
was actually engaged in when a third person was injured; 
but the master will be held responsible, unless it clearly ap¬ 
pears that the servant could not have been directly or indi¬ 
rectly serving his master ” (208 Cal. at 204, 280 Pac. at 946, 
947; emphasis supplied). 

2. Th* Record It Devoid of Evidence That Farm Ueloe Was Motivated by an 
Independent Pnrpose of Its Own. 

As above stated, while the Board apparently contends that Farm 
Union was motivated by some independent purpose of its own, 
it does not even suggest what that purpose might have been.* 
There is, for example, no claim or evidence that Farm Union was 
motivated purely by spite against Di Giorgio. Nor is there any 
claim or evidence that Farm Union had severed its connection 
with the National and embarked upon an independent venture of 
its own. If Farm Union was motivated by any purpose other than 



24 

the accomplishment of the objectives which it was chartered by 
the National to accomplish, we do not know what that purpose 
could possibly have been. 

The Board mentions that Farm Union elected officers and an 
executive board, that it carried on the strike through a strike com¬ 
mittee, that the strike was voted by its membership, and that its 
pickets carried placards bearing the legend "Local 218.” How¬ 
ever, the Board cites these facts merely as showing that Farm 
Union, in February and March 1948, had achieved the status of 
an "entity” (Bf., p. 45) and makes no claim that these facts have 
any tendency to show that it acted for some purpose of its own 
independent of the objectives which it was chartered to accom¬ 
plish. 6 

The Board next refers to the evidence of the activities of Henry 
Hasiwar and A1 Haxton and asserts that these were on "loan” to 
Farm Union and were acting as its agents rather than agents of 
the National. 7 But here again the Board does not claim that the 

•The carriage of placards bearing the legend "Local 218," thereby in¬ 
dicating a relationship to a national organization, could hardly be regarded 
as affirmative evidence that the pickets were operating independently of 
the national organization. 

7 The Board also argues that even though Hasiwar was the agent of the 
National, Farm Union did not invariably follow his suggestions and that 
"With the power to control it absent. Farm Union Local 218 cannot be 
deemed to nave acted as the agent of Hasiwar, and through him, the 
agent of the National.” We, of course, do not rely upon any such tenuous 
relationship to show agency upon the part of Farm Union. As for the 
relationship between Farm Union and the National, the authorities relied 
upon by the Board do not stand for the proposition that a principal must 
actually exercise control. They stand merely for the proposition that the 
agency relationship contemplates that the activities of the agent be subject 
to the principal’s control except as otherwise provided (see Restatement, 
Agency Secs. 1, 14, 220, 385, cited by Board at page 47, note 38). The 
fact that a principal chooses not to exercise his control but to permit the 
agent a free hand does not, of course, in any way impair the agency or 
relieve the principal of responsibility for the acts of the agent. Dennis 
v. Mabee (C.CA. 5th), 139 F.2d 941, certiorari denied 322 U.S. 750; 
Bell v. Sawyer, 313 Mass. 250, 47 N.E.2d 1. The constitution of the 
National contains numerous provisions governing the conduct and affairs 
of locals and conferring authority upon national officers and governing 
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activities of Hasiwar and Haxton or their relationship to Farm 
Union is affirmative evidence that Farm Union was engaged in 
some independent venture of its own and was not in any part 
acting in the interest of the National; the Board apparently re¬ 
fers to these activities and relationships merely for the purpose of 
discounting their value as evidence of the Nationals interest in 
the matter. 

We pass for the moment the question whether the evidence 
as to the activities of Hasiwar and Haxton tend to support our 
position that Farm Union acted in the interest of the National. 
We pass that question because even though the evidence in ques¬ 
tion were without probative value, the fact would remain that 
General Counsel made his prima facie case by showing that Farm 
Union was acting to accomplish an objective which it was char¬ 
tered to accomplish by the National, and that there is no evi¬ 
dence whatever that it was motivated by some independent pur¬ 
pose of its own. This being so, the record required a finding that 
Farm Union acted in the interest of the National and as its agent. 

3. TIm Activities and Relationships of Hasiwar aad Haxton Confirm tbo Propo¬ 
sition That Farm Union Acted In tfco Interest of tho National. 

While for the reasons just stated we need not rely upon the 
evidence as to the activities of Hasiwar and Haxton to show that 
Farm Union acted in the interest of the National, we nevertheless 
do not propose to permit the Board's effort to discount that evi¬ 
dence to go unchallenged. 

The Board’s brief asserts that Hasiwar and Haxton were 
"loaned” to the Local and in reality acted as its agents, rather 

bodies in respect thereto, and it, of course, gives the National the right 
to suspend or revoke a local’s charter. In short, the constitution recognizes 
a right of control by the National of the loads in the conduct of the 
affairs of the Union (indeed itself operates as a control), and we do not 
understand the Board to contend otherwise. Whether the National chose 
to delegate its right of control to a particular individual, such as Hasiwar, 
or whether such individual chose to fully exercise control by requiring 
that his suggestions be followed in every respect is, of course, immaterial. 
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than agents o£ the National, even though one of them held two 
offices with the National and though the National continued to 
pay both of their salaries. Giving full effect to the Board’s char¬ 
acterization of the two men as being “loaned” to the Local, it 
nevertheless seems to us that the National’s action in “loaning” 
two men to the Local to help carry on the strike, and in paying 
their salaries while they were engaged in this service, constituted 
subsidization of the strike by the National and certainly is incon¬ 
sistent with the idea that the strike was an entirely independent 
affair of the Local. 

Aside from the foregoing, the reference to Hasiwar and Hax- 
ton as having been "loaned” to the Local is a meaningless sort of 
characterization which must be understood in the light of the 
testimony from which it is derived. The testimony in question was 
given by Hasiwar. With respect to his own status and duties, he 
testified as follows (J.A. 78-79): 

“Q. (By Mr. Constantine) What is your occupation, 
Mr. Hasiwar? 

A. Western representative for the National Farm Labor 
Union, A.F.L. 

Q. Where are you stationed at the present time? 

A. In Bakersfield. 

Q. How long have you been stationed in Bakersfield? 

A. Oh, since about September 25th. I am not only con¬ 
fined to Bakersfield, however; I move up the entire valley. 

Q. What are your duties as western representative? 

A. To assist in the organization of local unions affiliated 
with National Farm Labor Union. 

Q. Do you have any other duties besides that? 

A. I am a member of the national executive Board of 
the Union. 

Q. Do you have any duties in connection with the strike 
activities at the Di Giorgio Wine Company and the Di 
Giorgio Fruit Company of Local 2X8? 
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A. Yes. I assist the local union, the Kern County Farm 
Labor Union in their affairs, in running the strike, and in 
whatever questions may come up. 

Q. Do you have any duties in connection with the picket¬ 
ing of Local 218, in connection with that strike? 

A. Insofar as I work with the local union.” (J.A. 57) 

* * * * * * * 

”Q. When did you arrive to take over your present 
duties, that is, when did . you arrive in California to take 
over your present duties? 

A. When did I arrive— 

Q. All right. When did you arrive? 

A. I guess it was the end of last February, ’47; 1947. 

Q. February 1947? A. Yes.” 

* * * * * * * 

It will be noted that Mr. Hasiwar was dispatched to California 
in February 1947, whereas the Local was not organized until June 
or July 1947, and that the so-called "loan” of Mr. Hasiwar to 
the Local therefore took place while the Local was still no more 
than a gleam in the National’s eye. It also will be noted that Mr. 
Hasiwar’s duties involved the affairs of other locals as well ("I 
move up the entire valley”), and that he continued to perform 
those duties during the period of his so-called loan to Farm Un¬ 
ion. It also will be noted that throughout the period in question 
Mr. Hasiwar was the District Representative of the National as 
well as a member of the National’s executive board, that his salary 
was paid by the National, and that his duties as Western Repre¬ 
sentative included assisting Farm Union "in running the strike.” 

In the latter connection, Hasiwar further testified, of course, 
that the program under which pickets were to follow Di Giorgio’s 
products to their ultimate destination was "worked out conjointly 
with me.” (J.A. 65) 

As for Haxton’s role, Hasiwar gave the following testimony 
(J.A. 72-73): 



28 

"He was functioning as an organizer for our Union and 
he was loaned by the National office to the Kern County 
Farm Labor Union, June 18 [1947], to help run their strike.” 

Thus, the so-called loan of Mr. Haxton to the Local "to help run 
their strike” took place when the organization of the Local was 
just being commenced, at least a month before organization had 
progressed to the point where the Local elected officers, and five 
months before the strike was called. It is difficult to reconcile the 
dispatching of Haxton to help run the Local’s strike at a time 
when the Local was still embryonic if it yet existed at all, with 
the Board’s claim that the strike was not an affair of the National 
but was an entirely independent venture of the Local. The fact 
is that the testimony last quoted establishes that the strike was 
conceived and initiated by the National. 

In short, the testimony of Hasiwar established, not only that 
the strike was for an objective which the Local was chartered to 
accomplish, but that it was conceived, initiated, fostered and sub¬ 
sidized by the National. Upon facts almost exactly paralleling 
those of the instant case, the Board has held: 

"It is additionally clear from the foregoing that the Inter¬ 
national and the Local, charged as they are with the acts 
of their agents herein, did not act independently of one an- 
' other in calling the strike and in the strike activity, but that 
• their participation therein was in the nature of a joint ven¬ 
ture. We find further, therefore, that the International and 
the Local are responsible, as found above, not only for the 
acts committed and directed by their respective agents, but 
that both the Unions are responsible for all the acts which 
we have attributed to either of them.” 

Matter of United Furniture Workers of America, 81 
N.L.R.B. 886, 891. 
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C. OUR POSITION DOES NOT ASSUME THAT A MERE FAMILY RELATION¬ 
SHIP IS SUFFICIENT TO SHOW AGENCY OR THAT A LOCAL UNION 
NECESSARILY ACTS AS THE AGENT OF ITS NATIONAL IN EVERYTHING 
THAT IT DOES. THE CORONADO CASE IS PLAINLY DIST1NGUISHARLE. 

We do not contend, as the Board seems to infer, that because 
of the family relationship between a local union and its national, 
the local union is to be regarded as acting as the agent of the 
national in everything that it does. It is possible for a local union 
to embark upon an independent venture of its own just as it is 
possible for the ordinary employee to do so. But the fact is that 
in the present case the Local was engaged in the business of the 
National and that there is not the slightest evidence that it was 
embarked upon an independent venture of its own. 

In United Mine Workers v. Coronado Coal Co., 259 U.S. 344, 
upon which the Board’s brief places reliance, members of a local 
union had gone to a non-union mine and committed certain vio¬ 
lence, and the question was whether the National could be held 
responsible. The Court stated the question as follows (259 U.S. 
at 393): 

"The ... question is whether the International Union was 
shown by any substantial evidence to have initiated, par¬ 
ticipated in or ratified the interference with plaintiffs’ busi¬ 
ness which began April 6, 1914, and culminated in a battle 
and the destruction of the Backe-Denman properties.” • 

The Court concluded that there was no such evidence. In this 
connection, the International apparently knew nothing about the 
matter until after the event, and then did nothing to ratify it. 

In the present case the strike was conceived and initiated by 
the National, which dispatched Haxton "to help run” it before 
the Local was even organized. And it certainly participated in die 
strike, for it assigned Hasiwar and Haxton to assist in its conduct, 
and they in fact did so assist; the policy and program which 
called for the very picketing here in question was "worked out 
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conjointly with” one of them, and the picketing at Safeway was 
actually led by the other. If they be regarded as having been 
"loaned” to the Local, the fact remains that they were so "loaned” 
for the purpose of assisting in the conduct of the strike, that their 
salaries were paid by the National, and that the strike was thus 
fostered and subsidized by the National. 

In the Coronado case, the Court, after likening a national union 
to a corporation and referring to the rule that a corporation "is 
responsible for the wrongs committed by its agents in the course 
of its business,” stressed the fact that "it must be shown that it is 
the business of the corporation.” It then held that the local could 
not be deemed to have been "doing the work of the International 
and carrying out its policies” because the International's constitu¬ 
tion expressly provided that locals might order strikes "on their 
own responsibility” (259 U.S. at 384-385) in which event the 
Local must meet the responsibility alone, and that the Local "did 
meet the responsibility with its own funds” (259 U.S. at 395-396). 

In the present case, the Board’s brief points out that the Na¬ 
tional’s constitution provides that a local "shall notify the Presi¬ 
dent of the National” if it is unable to settle differences between 
its members and their employer, and provides for the conduct of 
a strike vote under the supervision of a representative of the 
National, and the Board asserts that there was no evidence of 
compliance with this provision. But the fact that the National, 
in mid-June, 1947, dispatched Haxton to help run the contem¬ 
plated strike shows that the National had notice as of that time 
of the inability of the so-called Local to settle its differences with 
Di Giorgio. And the fact is that a strike vote of the Local mem¬ 
bership was taken and that the National’s Western Representative, 
Hasiwar, had already been assigned to look after the affairs of 
the Local and was on hand. And, finally, the fact is that the strike 
was not carried on by the Local entirely on its own responsibility 
and with its own funds as in the Coronado case, but that it was 
fostered and subsidized by the National as hereinabove set forth. 
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III. Teamsters 87 Was Guilty of an Unfair Labor Practice in Vio¬ 
lation of Section 8(b(4) (A). 

The Board’s brief upon this subject argues in substance that 
the action induced was primary in character because it was con¬ 
fined to the situs of the primary dispute. 8 Most of what the Board 
has to say was anticipated and answered in our opening brief and 
our comment here therefore need not be lengthy. 

A. THE BOARD'S ARGUMENT IS WITHOUT BASIS IN THE LANGUAGE OF 
THE ACT AND IGNORES THE PROVISO IN SECTION 8(b) (4). 

The Board states die substance of its argument in the following 
sentence (Bf. p. 58): 

"The nub of the matter is that, so long as the action in¬ 
duced is confined to the situs of the primary dispute, a union 
may prevail on all persons, including the employees of other 
employers, to cease doing business with the primary em¬ 
ployer.” 


8 The Board also argues that "what is otherwise primary inducement 
does not become secondary because union discipline is adopted to make 
it effectual.” (Bf. p. 63). We do not treat of this argument in the text 
because we do not contend otherwise. In our opening brief we emphasized 
the fact that inducement was accomplished by the imposition of discipline 
and threats thereof against truck drivers because that fact showed that the 
conduct of Teamsters 87 was aimed unequivocally at the employees of 
others than Di Giorgio. 

The Board does not go so far as to contend that inducement which 
would otherwise be in violation of section 8(b) (4) (A) is permitted by 
that section if it is accomplished only by union discipline. This obviously 
is not the law. If it were, then .Wine Workers’ Union and Teamsters 848 
would not have been guilty of violating the section because the only in¬ 
ducement which they practiced was accomplished by means of implicit 
threats of discipline. The imposition of discipline is protected only under 
section 8(b) (1) (A), which provides in effect that the imposition of dis¬ 
cipline shall not be regarded as restraint or coercion within the meaning 
of that section. 

As for the Board’s argument that we cannot go beyond what was con¬ 
tended by General Counsel below (Bf. p. 62), we, of course, do not 
attempt to do so. We contend, just as did General Counsel below, that 
Teamsters 87 accomplished its inducement or encouragement by the con¬ 
duct of its pickets and by the imposition of discipline and threats thereof. 
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In short, the Board says almost in so many words that a union 
may properly do exactly that which the Act says in plain words 
that it shall not do. 

The Board cites as authority for this proposition its own deci¬ 
sions in Pure Oil Company, 84 N.L.R.B. 315, and Ryan Construc¬ 
tion Corporation, 85 N.L.R.B. 417. Aside from the fact that re¬ 
liance by the Board upon its own decisions represents an attempt 
to lift itself by its bootstraps, the Board’s decisions are by no 
means consistent, and it has reached a conclusion diametrically 
opposite of that for which it here contends in International 
Brotherhood of Electrical Workers, 82 N.L.R.B. 1028 (which 
was affirmed by the Court of Appeals of the Second Circuit in 
International Brotherhood of Electrical Workers v. N. L. R. B., 
181 F.2d 34), and in Denver Building Trades Council, 82 N.L. 
R.B. 1195 (which was reversed by this Court on other grounds 
in Denver Building Trades Council v. N. L. R. B., 26 L.R.R.M. 
2515). 

The Board also relies upon the decision of this Court just men¬ 
tioned, but that decision, for reasons which we will shortly state, 
does not support the Board’s proposition. 

The language of the statute itself, which properly should be 
the source of the answer to the question before the Court, is 
almost wholly ignored by the Board. Congress described very 
clearly what it considered to be secondary action and what it 
desired to prohibit as such, but the Board looks almost every¬ 
where but to the language of the statute itself for the Congres¬ 
sional intent. 

We have no quarrel with the proposition that the statute was 
aimed only at secondary action. However, the Congressional con¬ 
cept of secondary action as expressed in the plain language of 
the statute is a very different concept from that which the Board 
urges. 
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We pointed out in our opening brief (pp. 57-59) that Section 
8(b)(4) contains a proviso which shows that Congress had 
specifically in mind situations involving refusal of employees of 
a secondary employer to enter the premises constituting the situs 
of the primary dispute and that Congress deliberately chose to 
except such situations from the operation of Section 8(b) (4) (A) 
only in circumstances which do not exist in the present case. The 
existence of this proviso simply cannot be reconciled with the 
Boards theory that activities such as those of Teamsters 87 are 
permissible "so long as the action induced is confined to the situs 
of the primary dispute”—that is, so long as the action induced 
is limited to refusal to enter the struck premises. If the Board’s 
theory were correct, then there would have been no need for the 
proviso and it would be meaningless. The Board’s reply brief 
attempts to dispose of this problem, like other problems presented 
by the language of the statute, by simply ignoring it. 

B. THIS COURT'S DECISION IN DENVER BUILDING AND CONSTRUCTION 
TRADES COUNCIL WAS BASED UPON THE GROUND THAT THE EM¬ 
PLOYER CLAIMED TO BE SECONDARILY INVOLVED WAS IN FACT A 
PARTY TO THE PRIMARY DISPUTE. AND IT THEREFORE IS NOT IN POINT. 

As above mentioned, the Board relies heavily upon the decision 
of this Court in Denver Building and Construction Trades Coun¬ 
cil, supra, although it apparently thinks that the decision was 
wrong. We likewise think that the decision was wrong. But 
whether the decision was right or wrong, we submit that it does 
not support the position taken by the Board in the present case. 

If we correctly understand the Court’s decision in the Denver 
case, the Court held that the union there involved had a primary 
dispute with the general contractor "over the conduct of the 
[general] contractor in participating in the bringing of the non¬ 
union men onto the job,” and that the general contractor "was 
not neutral.” 26 L.R.R.M. at 2524. 
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In the present case, there is no basis for any possible conten¬ 
tion that Teamsters 87 had a primary dispute with Turner 
Brothers or any of the other trucking concerns. None of the 
trucking concerns was in any way responsible for Di Giorgio’s 
refusal to recognize the Union or to sign a contract with it, or 
for the employment of non-union labor at the situs of the dispute. 
If there was any dispute between the trucking concerns and Team¬ 
sters 87, we do not know what it could have been; and respond¬ 
ents made no claim, and the Board, of course, made no finding, 
that any such dispute existed. 

C. THE BOARD'S DISTINCTION BETWEEN INDUCEMENT OF A REFUSAL TO 
COMMENCE A DELIVERY AND INDUCEMENT OF A REFUSAL TO COM¬ 
PLETE IT IS IRRATIONAL 

The position taken by the Board, aside from the fact that it 
does plain violence to the language of the statute, involves capri¬ 
cious results. As is above noted, it is the Board’s position that 
inducement of a. refusal to perform services is permissible so long 
as the refusal thus induced "is confined to the situs of the primary 
dispute” (Bf. p. 58) and the Board apparently concedes, as it 
must, that if Teamsters 87 had induced "employees not to ship 
to Fruit Corporation at the point of origin of the shipment” (Bf. 
p. 59), its conduct would have violated the statute. Thus, under 
the Board’s contention, while the Act would have been violated by 
inducement of truck drivers to refuse to start out from their em¬ 
ployers’ premises with goods for the Di Giorgio ranch, there is 
no violation if the truck drivers are permitted to start out but are 
required to turn back. In short, this artificial distinction would 
make the inducing union’s liability depend upon whether the 
employees of the secondary employer are permitted to go through 
certain meaningless motions before overtly engaging in their re¬ 
fusal. There is no basis for such a rule in reason, and there cer¬ 
tainly is no basis for it in the wording of the statute. 



35 

D. THE QUESTION OF INTENT IS A FACTUAL ISSUE WHICH SHOULD BE 
NO MORE DIFFICULT OF SOLUTION IN THE GENERALITY OF CASES 
THAN IN THE PRESENT AND WHICH THE BOARD'S OWN POSITION 
DOES NOT AVOID. 

The Board argues that the distinction which we recognized in 
our opening brief between an incidental effect of picketing and 
intended inducement is unrealistic in application because of sup¬ 
posed difficulties involved in passing upon the factual issue of in¬ 
tent. We do not see why this is so. The question whether a union, 
through its pickets or otherwise, intentionally induced the em¬ 
ployees of a neutral employer to refuse to perform services is 
simply a factual question to be solved like other factual questions 
by the evidence in the particular case. In the present case, for 
example, the conduct of Teamsters 87 and its pickets leaves no 
doubt that the inducement was intentional, and the factual issue 
should be no more difficult of solution in the generality of cases 
than it is in the present. In any event, the Board’s own position 
would not avoid the factual issue, for the Board’s position cer¬ 
tainly does not envision that unions will be held responsible under 
Section 8(b) (4) for results which they do not intend. Whatever 
view is taken of the matter, the issue of intent will always be 
present. 

CONCLUSION 

We submit that the Board’s contentions are not persuasive and 
the conclusions reached in our opening brief are sound. We sub¬ 
mit that the Board’s decisions should be vacated, both as to Farm 
Union and as to Teamster’s 87. 

Dated: San Francisco, California, 

December 1, 1950. 

Respectfully submitted, 

Brobeck, Phleger & Harrison, 
Marion B. Plant, 

Alvin J. Rockwell, 

Attorneys for Petitioners. 
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IN THE 

United States Court of Appeals 

For the District of Columbia Circuit. 


No. 10605 


Di Giorgio Fruit Corporation, a corporation, and 
Di Giorgio Wine Company, a corporation, Petitioners , 


National Labor Relations Board, International Brother¬ 
hood of Teamsters, Chauffeurs, Warehousemen, and 
Helpers of America, Local 87, AFL, and Kern County 
Farm Labor Union, Local 218, National Farm Labor 
Union, AFL, Respondents . 

Upon Petition for Review of an Order of the National Labor 

Relations Board. 


BRIEF OF AGRICULTURAL PRODUCERS LABOR 
COMMITTEE, WESTERN GROWERS ASSOCIA¬ 
TION, AND CALIFORNIA GRAPE AND TREE 
FRUIT LEAGUE AS AMICI CURIAE, IN SUP¬ 
PORT OF PETITION FOR REVIEW OF AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD. 


PRELIMINARY STATEMENT. 

Petitioners Di Giorgio Fruit Corporation, a corporation, 
and Di Giorgio Wine Company, a corporation, sought relief 
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from respondent Board against a secondary boycott insti¬ 
tuted and carried on by Kern County Farm Labor Union, 
Local 218 (hereinafter referred to as Local 218), and Na¬ 
tional Farm Labor Union, (hereinafter referred to as 
National), the national farm labor union with which Local 
218 was affiliated. Other Unions, respondents herein, were 
also equal participants in said secondary boycott, but are 
not relevant to the point of law discussed herein. 

Respondent Board obtained an injunction against all re¬ 
spondent unions under Sections 8 (b) (4) (A) and 10 (1) 
of the Act. Le Baron v. Kern County Farm Labor Union 
(S.D. Cal.), 80 F. Supp. 151. However, the Board dis¬ 
missed the complaint as to Local 218 on the ground that it 
was not a “labor organization” or “agent” of a labor or¬ 
ganization within the meaning of the National Labor Re¬ 
lations Act, as amended, 61 Stat. 136>U. S. C. Title 29, Sec. 
151. National was not made a party to the action. Peti¬ 
tioners seek review of the order of dismissal as to Local 218. 

This brief is submitted in the interest of Agricultural 
Producers Labor Committee, representing the citrus grow¬ 
ers of California, the Western Growers Association, rep¬ 
resenting most of the vegetable growers of California, and 
California Grape and Tree Fruit League, representing the 
California fresh grape and deciduous tree fruit industry. 

The Agricultural Producers Labor Committee represents 
approximately 20,000 citrus growers in California and Ari¬ 
zona, who produce and market approximately 100,000 cars 
of oranges, lemons, and grapefruit each year of an approxi¬ 
mate annual value of $170,000,000, f.o.b. packing house. 
There are employed by these citrus growers on their 
ranches and in their packing houses about 30,000 employees. 

The Western Growers Association represents 265 grow¬ 
ers in California and Arizona, who produce and market 
125,000 cars of various winter and summer vegetables, 
and melons, which is 90% of all such products grown in 
these States. The approximate annual value of these crops 
is $340,000,000. They employ on their farms and in their 
packing houses approximately 20,250 persons. 
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The California Grape and Tree Fruit League is a non¬ 
profit organization representing the fresh deciduous and 
grape shipping industry. The members of this industry 
handle the products from approximately 4,000 growers of 
an annual value of $90,000,000, of which $27,000,000 is 
transportation cost. These products are grown on 250,000 
acres and are handled in 300 fresh fruit packing houses. 
The products handled by this Association are grapes, 
plums, pears, peaches, cherries, apricots, nectarines, per¬ 
simmons, pomegranates and figs. Their annual production 
is 33,000 cars. There are approximately 38,000,000 man 
hours involved in their growing and preparation for 
market. 

The questions of law involved in the appeal in the in¬ 
stant case are of great importance and concern to the above 
organizations, which have requested and received leave to 
file this brief amici curiae on behalf of Petitioners. 

THE ISSUE. 

The points discussed herein are: (1) The members of 
Local 218 are employees as defined in the Act; (2) Local 
218 is a “labor organization” as defined in the Act; (3) 
The common law rule of agency is controlling in ascertain¬ 
ing the status of Local 218 as the agent of National; (4) 
Local 218, as a joint participant with National, is liable 
for the acts of National as well as for its own acts; and 
(5) Is National the agent of Local 218? 

The agency issue referred to in point (3) above was ably 
and thoroughly presented in Petitioners * brief. However, 
we deemed it important to point out that the broader com¬ 
mon law rules of agency are controlling herein rather than 
the much narrower principles of agency followed in the 
numerous labor cases involving the Norris-La Guardia 
Act. In point (4) above, we have endeavored to set forth 
the basis for the legal concept under which one joint par¬ 
ticipant is liable for the acts of all participants. And un¬ 
der point (5) above, we endeavor to illustrate the basis for 
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the liability of Local 218 under still another of the Board’s 
questionable conclusions. 

We believe that we can add nothing to the other points 
which have been so ably presented and so conclusively es¬ 
tablished in Petitioners’ brief. 

ARGUMENT. 

L 

The Members of Local 218 Are Employees as Defined 

in the Act. 

We are thoroughly in accord with Petitioners’ argument 
that the term “employee” as used in defining a labor or¬ 
ganization is used in the generic sense, and is not qualified 
by any of the exceptions contained in Section 2 (3) of the 
Act. But approaching the problem in the same manner in 
which the Board has, using strictly a literal application of 
the wording of Section 2 (3), it is apparent that the 
Board’s conclusion that the members of Local 218 were 
not “employees” is erroneous. 

Section 2 (3) of the Act provides that the term “em¬ 
ployee” shall include “any individual whose work has 
ceased as a consequence of . . . any current labor dis¬ 
pute,” but shall not include “any individual employed as 
an agricultural laborer.” The members of Local 218 are 
not employed as agricultural laborers, but are individuals 
whose work has ceased as a consequence of a current labor 
dispute. Therefore, the members of Local 218 are “em¬ 
ployees” as defined in the Act. 

Under the above interpretation, which is strictly in ac¬ 
cordance with the language of Section 2 (3) of the Act, 
the members of Local 218 would not be deemed employees 
while working as agricultural laborers, and, therefore, the 
employer would not be required to bargain with them. But, 
once they ceased work as a result of a labor dispute, they 
would be “employees” subject to the sanctions of the Act. 

While such an analysis on its face may seem arbitrary 
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and contradictory, careful study reveals that it is thor¬ 
oughly in accord with the intent and purposes of the Act. 
The ultimate purpose of the Act is to prevent the burden¬ 
ing or obstructing of interstate commerce. While Con¬ 
gress has provided that the term “employee” for the pur¬ 
pose of collective bargaining shall not include “agricul¬ 
tural laborers,” nevertheless, it has also provided that the 
term “employee” shall include “any individual whose 
work has ceased as a consequence of a current labor dis¬ 
pute.” In other words, in order that interstate commerce 
may be protected in any event the sanctions of the Act may 
be imposed upon an individual who has “ceased work” 
even though the collective bargaining provisions of the Act 
did not apply to the individual while he was employed. The 
reason for such application of the Act is that it is after the 
individual has “ceased work” that he may totally obstruct 
commerce even though he had no bargaining right under 
the Act. That is to say, after he has *‘ceased work” he may 
strike, picket, impose secondary boycotts or commit numer¬ 
ous other practices condemned by the Act, when he was 
not in fact entitled to bargaining rights at any time. It is 
to prevent such a series of unlawfulness and thereby to 
protect interstate commerce that the Act applies to indi¬ 
viduals who have “ceased work.” 

In other words, the prime purpose of the Act is to pre¬ 
vent any unfair labor practices which either burden or ob¬ 
struct interstate commerce. The first method of accom¬ 
plishment of the objective is by collective bargaining be¬ 
tween employer-employee. The second method is the pre¬ 
vention of unfair labor practices. The collective bargain¬ 
ing provisions are enforceable as to all employees except 
those expressly exempted. The unfair labor practices pro¬ 
visions are applicable to all persons to whom the collective 
bargaining provisions apply, and in addition, to all indi¬ 
viduals who have ceased work as a result of a labor dis¬ 
pute. If the latter classifications were not subject to the 
sanctions of the Act, interstate commerce might on occa¬ 
sion be subjected to unrestricted and unlimited obstruction 
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and interference by individuals not entitled to collective 
bargaining rights, but who had, nevertheless, ceased work 
to impose strikes, picketing, boycotts and other unfair 
labor practices causing production stoppages possibly 
among several employers or even among several industries. 

We must recognize that as to those workers who are ex¬ 
pressly exempt, the Act offers few, if any, benefits, but, 
nevertheless, imposes rigid penalties. The obvious reason 
is that such legislation was not enacted for the benefit of 
such exempt classes, but for the express purpose of pre¬ 
venting the burdening and obstruction of interstate com¬ 
merce. And that purpose is to be accomplished even 
though it means imposing penalties on persons who derive 
no express benefits from the Act. 

The fact that a statute imposes penalties on a group with¬ 
out benefits to that same group is no basis for illegality 
nor is that characteristic unusual to statutes. The benefit 
to society as a whole is more than sufficient legal justifica¬ 
tion for such legislation. In fact that is the sole basis for 
all criminal laws. The extent of the power of Congress to 
enact laws to promote the growth and insure the safety of 
commerce has been clearly established. National Labor 
Relations Board v. Jones & Laughlin Steel Corporation, 
301 TJ. S. 1, 57 S. Ct. 615, 81 L. Ed. 893. 

Therefore, since the members of Local 218 are individ¬ 
uals who have ceased work as a consequence of a labor 
dispute, they are “employees ’’ within the meaning of Sec¬ 
tion 2 (3) of the Act. Such an interpretation is not only 
thoroughly in accord with the language of Section 2 (3), 
but is necessary to effectuate the purposes of the Act. 

n. 

Local 218 is a Labor Organization as Defined in the Act. 

Section 2 (5) of the Act defines the term “labor organi¬ 
zation’ ’ as: 

(1) “Any organization of any kind”, or 
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(2) “Any agency or employee representation committee 
or plan, in which employees participate . . etc. 

The phrase “in which employees participate” obvionsly 
modifies “any agency or employee representation commit¬ 
tee or plan.” It seems equally apparent that the phrase 
“any organization of any kind” is intended exactly as it is 
expressed, namely, as an unqualified, unrestricted refer¬ 
ence to “any organization” which deals with employers 
concerning employment. The modifying phrase “of any 
kind” exemplifies the broad meaning intended for the term 
“any organization.” The punctuation of the sentence 
lends further emphasis to the broad meaning intended for 
the term “any organization”, and shows that the restric¬ 
tive phrase “in which employees participate” was intended 
to modify only the phrase “any agency or employee repre¬ 
sentation committee or plan.” Had it been intended that 
the words “in which employees participate” restrict the 
term “any organization,” there would have been no com¬ 
ma after “of any kind.” On the other hand, if it had 
been intended that the phrase “in which employees par¬ 
ticipate” modify each and all of the preceding terms, then 
there would have been a comma after “any agency” the 
same as after “of any kind.” 

Both the wording and the punctuation indicate that the 
term “labor organization” includes “any organization” 
dealing with employers, regardless of the status or descrip¬ 
tion of the individuals therein. Local 218 is an organiza¬ 
tion which dealt with the employer concerning matters of 
employment, and is, therefore, a “labor organization” as 
defined in the Act. 

The reasons for the above construction are three-fold. 
The phrase “any agency or employee representation com¬ 
mittee or plan, in which employees participate” is used in 
order to give as broad scope as possible to the Board’s 
recognition of any and all employee groups regardless of 
how informal or improvidently organized they might be. 
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The fact that they consist of participating employees is 
sufficient to warrant their recognition as a “labor organi¬ 
zation.’ * 

On the other hand, where “any organization of any 
kind” is completely and properly constituted, regardless of 
the form of organization, in dealing with employers con¬ 
cerning employment, it is a “labor organization,” even 
though it has no employee participants. The reason is that 
while the organization has no employee participants or 
members it is nevertheless active in labor relations, and 
must, therefore, remain under the jurisdiction of the Board. 
No better illustration can be given than that of a national 
union, having none of the employees as members, coercing 
or bargaining with an employer for union recognition. A 
typical case in point is the familiar practice of national 
unions coercing the employer to sign a union contract in 
order that the employees may be compelled to join the union 
or be fired. If such organizations, having no employee 
membership or participation, were not deemed “labor or¬ 
ganizations”, a vast proportion of labor relations activi¬ 
ties would be beyond the jurisdiction of the Board in a 
realm of irresponsibility and lawlessness completely un¬ 
dermining the entire Act. 

The third and final reason is that if the prime purpose 
of the Act is to be accomplished, namely, the prevention 
of interference with and obstruction to interstate com¬ 
merce, then all employee groups and all organizations deal¬ 
ing with employers in labor relations matters must be with¬ 
in the jurisdiction of the Act. 

m. 

The Common Law Rule of Agency is Controlling in Ascer¬ 
taining the Status of Local 218 as the Agent of Na¬ 
tional 

Section 8 (b) of the National Labor Relations Act, as 
amended, provides that “It shall be an unfair labor prac¬ 
tice for a labor organization or its agents” to commit cer- 
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tain specified acts. Section 2 (13) of the National Labor 
Relations Act, as amended, provides that in determining 
whether any person is acting as an agent of another per¬ 
son so as to make such other person responsible for his 
acts, the question of whether the specific acts performed 
were actually authorized or subsequently ratified shall not 
be controlling. 

The importance of the latter provision arises from the 
fact that union and employer unfair labor practices, under 
Section 8, will ordinarily be committed, not by the unions 
or employers themselves, but, rather, by persons acting for 
them, e.g. in the case of unions, the organizers, or locals, or 
union officers or agents. 

Under the common-law rule, persons or organizations are 
held responsible for acts committed by agents within the 
scope of their general authority. 3 Corpus Juris Secundum 
186, Sec. 255. And under the common law principle an 
agent is acccountable for his illegal acts even though per¬ 
formed under conditions imposing liability on his princi¬ 
pal. National Labor Relations Board v. Taylor-Colquitt 
Company, 140 F. 2d. 92 (1943). 

Section 2(13) above, adopts the common law rule. By 
so doing, it makes clear that the agency rule provided for 
in the Norris-La Guardia Act, requiring actual participa¬ 
tion in or authorization or ratification of particular acts, is 
not applicable under the present Act. “Hence, under the 
conference agreement, as under the House Bill, both em¬ 
ployers and labor organizations will be responsible for the 
acts of their agents in accordance with the ordinary com¬ 
mon law rules of agency (and only ordinary evidence will 
be required to establish the agent’s authority).” Confer¬ 
ence Report, House Report 510, 80th Cong., P. 36. 

Local 218 operated without its own constitution, but un¬ 
der the constitution of National. (Joint Appendix (herein¬ 
after cited as J. A.) 66-68). Officers and organizers of Na¬ 
tional organized Local 218 (J. A. 79); conducted its affairs 
(80 F. Supp. at 157); assisted in working out the strike 
program and in running the strike (J. A. 57, 63, 72-73); di- 
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rected picketing and engaged in picketing (J. A. 64-65); 
and engaged in the secondary boycotts involved herein (J. 
A. 141-142). 

Where all of the strike and boycott procedures were 
planned and carried out by National through its own officers 
and representatives acting through the medium of Local 
218, National is responsible for the acts of its officers and 
representatives and of Local 218 through which it was act¬ 
ing, committed within the scope of their agency and with 
the sanction of the officers of National. National is re¬ 
sponsible for acts which it may not have expressly au¬ 
thorized or which might not be attributable to it on strict 
application of the rules of respondeat superior. Steiner 
v. Long Beach Local No. 128, 19 CaL 2d. 676, 123 P. 2d. 20 
(1942). 

Local 218 is not only “not an independent autonomous 
body” (80 F. Supp. at 157), the strike and boycotts were 
not only perpetrated by officers and representatives of Na¬ 
tional acting through the medium of Local 218, but each 
and all of the members of Local 218 are ipso facto members 
of National. (Dangel and Shriber, The Law of Labor 
Unions (1941 Ed.) 278, Sec. 259.) And National is es¬ 
topped to deny such membership, (ibid at 190, Sec. 161.) 

National has been recognized by the Board as a “labor 
organization.” Matter of Bar Packing Company and 
Edith Morgan , et al., 80 N. L. R. B. 1. National takes into 
its membership not only exempt agricultural laborers, but 
also related types of subject laborers. (80 F. Supp. at 
157.) As previously pointed out, under the common law 
rule of agency, an agent is accountable for his illegal acts 
even though performed under conditions imposing liability 
on his principal. N. L. R. B. v. Taylor-Colquitt Company , 
supra. Therefore, Local 218 and its members, as the agents 
of National, a duly recognized labor organization, are liable 
for the unfair labor practices committed by them. 

Nothing in the Act provides that the “agents” of a 
labor organization must be employees as defined in the 
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Act. We submit that such “agents” might be solely agents 
and instruments of National without being on any company 
payroll, or otherwise in an employer-employee status, aside 
from their union activities. Section 8 of the Act does not 
provide that the prohibited acts must be committed by a 
“labor organization”. It provides that the designated 
unfair labor practices are prohibited if committed by a 
labor organization “or its agents”. The unfair labor 
practices involved herein having been committed by the 
“agents” of National, a duly recognized labor organiza¬ 
tion, are, therefore, within the express prohibitions of the 
Act, as amended. 

IV. 

Local 218, as a Joint Participant With National, is Liable 
for the Acts of National, as Well as for Its Own Acts. 

The meaning of the Board’s conclusion that Local 218 
“acted in its own interest” is very uncertain. We will as¬ 
sume, however, for purposes of argument that by the above 
expression the Board meant that Local 218 acted, not as 
an agent, but solely as principal for the purpose of attain¬ 
ing its own individual ends. 

Even then, it cannot be denied that in its endeavors to 
attain those ends Local 218 participated with National 
Local 218 participated with National in working out the 
strike program and in running the strike. (J. A. 57, 63, 
72-73); in picketing and in directing the picketing. (J. A. 
64-65); and in the secondary boycotts involved herein. (J. 
A. 141-142.) In this joint participation, members of Local 
218 worked directly with officers and representatives of 
National 

The acts committed by the joint participation of Local 
218 and National, namely, the perpetrating of a secondary 
boycott, are unfair labor practices in violation of Section 
8 of the Act. If we construe such joint participation to 
constitute a joint adventure, then either National or Local 
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218 is liable for the acts of the other. Chisholm v. Gilmer, 
81 F. 2d. 120,124, affirmed in 299 U. S. 99, 57 S. Ct. 65, 81 
L. Ed. 63; Potter v. Florida Motor Lines, 57 F. 2d. 313. 
That is to say, Local 218 would be liable for violation of 
the Act by National, a duly recognized labor organization. 

If, on the other hand, the joint participants were con¬ 
strued to be joint tort-feasors, then either National or 
Local 218 is liable for the acts of the other. The Atlas, 93 
U. S. 302, 23 L. Ed. 863. 

Either participant is, therefore, liable for the acts of 
the other, either as a joint adventurer or as a joint tort¬ 
feasor. Local 218 is therefore liable for National’s viola¬ 
tion of the Act. National is a labor organization. Local 
218 is therefore liable for violation of the Act by a labor 
organization. 

V. 

Is National the Agent of Local 218? 

The Board stated that Local 218 could not be held liable 
as agent “of its parent body, because it acted in its own 
interest.” The terms “its parent body” and “acted in its 
own interest” are vague, uncertain, and of no legal sig¬ 
nificance. The statement is neither a finding of fact nor a 
conclusion of law. At best, it is an uncertain, argumenta¬ 
tive conclusion devoid of legal basis. 

The Board apparently concedes that National gave birth 
to Local 218, but prefers to ignore continuation of any 
parental relation in order that the parent might deny re¬ 
sponsibility for the acts of the offspring, and deny further 
that the offspring acts as agent of the parent. And yet 
the offspring had no constitution under which to operate, 
but was functioning under the parent’s constitution with 
the aid and guidance of the parent’s officers and represen¬ 
tatives. 

We do not believe that the facts will warrant a finding 
that National is the agent of Local 218. Nevertheless, in 
order not to overlook any possible construction of the 
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Board’s vague terminology, we will assume that by the 
above language the Board meant that National was acting 
as the agent of Local 218. We will assume that the Board 
believes that Local 218 controlled and directed the activi¬ 
ties of the officers and representatives of National, and that 
Local 218 planned, directed and carried out the strike, the 
picketing and the secondary boycott, using officers and rep¬ 
resentatives of National. Under such an assumption, Local 
218, the principal, would be liable for the acts of its agent, 
National. National is a labor organization. Therefore, 
Local 218 would be liable for violation of the Act by a 
labor organization. That the principal is liable for the acts 
of its agent committed within the scope of the agent’s au¬ 
thority is clearly established. Collins v. O’Connell, 136 F. 
2d. 141; cert. den. 320 U. S. 754, 64 S. Ct. 61, 88 L. Ed. 449. 

CONCLUSION. 

The wording and construction of Section 2 (3) of the 
Act, when considered in the light of the fundamental pur¬ 
pose of the Act, indicate clearly that the members of Local 
218, who had ceased work as a result of the labor dispute, 
were “employees” within the meaning of the Act. Equally 
clear from the wording of Section 2 (5) of the Act, con¬ 
strued in conjunction with the purpose of the Act to pro¬ 
tect and foster commerce, is the conclusion that unfair labor 
practices by “any organization of any kind” are within 
the prohibitions of the Act. 

Local 218 is not only a “labor organization” by reason 
of the fact that its members, all of whom had ceased work 
as a consequence of a labor dispute, are “employees” 
within the meaning of Sections 2 (3) and 2 (5) of the Act, 
but it is also a “labor organization” under Section 2 (5) 
of the Act which includes “any organization of any kind.” 

In addition, Local 218 is liable on some, if not on all, of 
the following legal bases: (1) as agent of National; (2) as 
joint adventurer with National; (3) as joint tort-feasor with 
National; and (4) as principal of National. National is a 
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duly recognized labor organization. Since National par¬ 
ticipated in the unfair labor practices, Section 8 of tbe Act 
was, therefore, violated by National as a labor organiza¬ 
tion. And on each of the bases stated, Local 218 is liable 
for the violations by a labor organization, namely, National. 

We, therefore, respectfully submit that the Board’s dis¬ 
missal of the complaint as to Local 218 is error and should 
be vacated. We also concur in Petitioners’ reasoning and 
conclusion that the Board’s dismissal of the complaint as 
to Teamsters 87 is error and should be vacated, but believe 
that we can add nothing to the excellent presentation of ar¬ 
guments thereon in Petitioners’ Opening Brief. 

Respectfully submitted, 

Karl D. Loos, 


John F. Donelan, 

Munsey Building, 

Washington, D. C., 

Attorneys for Agricultural Producers 
Labor Committee, Western Growers 
Association, and California Grape 
and Tree Fruit League. 


Ivan G. McDaniel, 

Title Insurance Building,. 
Los Angeles 13, California, 
Of Counsel. 
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and Helpebs of America, Local 87, AFL, and 
Kebn County Fabm Labob Union, Local 218, 
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BRIEF OF NATIONAL POTATO COUNCIL AND 
UNITED FRESH FRUIT AND VEGETABLE 
ASSOCIATION AS AMICI CURIAE, IN SUPPORT 
OF PETITION FOR REVIEW OF AN ORDER 
OF THE NATIONAL LABOR RELATIONS 
BOARD 


PRELIMINARY STATEMENT AND 
SUMMARY OF THE ARGUMENT 


The facts in this case have been fully stated in the 
Opening Brief filed by the Petitioners. The purpose of 
this brief is twofold: 
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1. To bring to the Court’s attention the serious eco¬ 
nomic consequences of the order of the National Labor 
Relations Board, as regards agricultural producers such 
as those represented by the National Potato Council and 
the United Fresh Fruit and Vegetable Association; and 

2. To supplement and confirm the argument of Peti¬ 
tioners that, contrary to the conclusion of the Board, the 
Teamsters’ Union engaged in practices prohibited by the 
National Labor Relations Act, as amended. 

ARGUMENT 

L 

The Effect of the Board’s Order on the Agricultural 
Economy, and the Intent of Congress With 
Respect Thereto. 

a. The Applicable Statutory Provisions and Their In¬ 
terpretation. 

The essence of this case lies in the fact that the Board 
has by its order erroneously interpreting the National 
Labor Relations Act, as amended by the Labor Manage¬ 
ment Relations Act, 1947, 61 Stat. 136 et seq., 29 U. S. C., 
Sec. 151 et seq. (hereinafter called “the Act”), subjected 
farmers and farm products to the very burdens from 
which Congress sought to relieve them. 

Section 2 (3) of the Act excludes from its definition of 
“employee”, “any individual employed as an agricultural 
laborer”. By Section 2 (5) the term “labor Organiza¬ 
tion” is defined to mean “any organization • * • in 
which employees participate * • Applying these 

definitions, the Board has held that an organization com¬ 
posed of agricultural laborers is not a “labor organiza¬ 
tion” within the meaning of the Act, with the result that 
such an organization may engage in activities barred to 
other organizations of laborers. This interpretation is 
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incorrect as a matter of law (see Phelps Dodge Corpora¬ 
tion v. National Labor Relations Board, 313 U. S. 177); 
as a matter of Congressional intent (legislative history 
at pp. 31-44 of Petitioners’ Opening Brief); and as a 
matter of economic logic and reality (as discussed here¬ 
inafter). 

* 4 Labor organizations” are prohibited by section 
8(b)(4)(A) of the National Labor Relations Act, as 
amended, from engaging in activities which are commonly 
known as secondary boycotts. But Congress emphatically 
did not intend, after excluding agricultural employees 
from the scope of the Act, to permit them to nullify the 
protection thus accorded to farmers, by organizing them¬ 
selves into labor organizations which yet are not “labor 
organizations”, and which may therefore do precisely that 
which “labor organizations”, under the Act, may not 
do. That is sleight-of-hand not to be lightly attributed 
to a responsible legislature and contrary to basic canons 
of statutory construction. See Lawson v. Suwanee S. S. 
Co., 336 U. S. 198. 

As will be shown below, Congress has exhibited a 
genuine solicitude for the farmer and a lively aware¬ 
ness of his grave and special problems. It is not con¬ 
ceivable that Congress should so stultify that attitude as 
to leave the farmer without protection against ruinous 
pressures from which the Act shields less vulnerable 
groups. 

The term “employee”, as used in the Act’s definition 
of labor organization, must therefore mean employee in 
the generic sense, rather than in the special sense of 
section 2(3) A farm union may thus be a labor organiza¬ 
tion within the meaning of the Act, subject to the prohi¬ 
bitions of the Act. Moreover, it may be the agent of a 
labor organization when its parent is a labor organiza¬ 
tion. Both tests are met with respect to the Farm Union 
in this case. 
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The effect of a contrary doctrine would be devastating 
to the producers and distributors of perishable agricul¬ 
tural commodities. Speed in the disposition of their 
products is the key to their survival: Speed is precisely 
what organized labor can circumvent if the Board’s order 
is sustained. 

| 

b. Nature of the Organizations Submitting This Brief. 

The United Fresh Fruit and Vegetable Association is 
a voluntary non-profit national trade association with a 
membership of more than 2,000, residing in all the States 
of the United States and several provinces of Canada. 
The members include shippers (many of whom are both 
distributors and producers), cooperative market associa¬ 
tions, brokers, jobbers, wholesalers and representatives of 
allied industries interested in the marketing of fresh 
fruits and vegetables of all kinds. 

The National Potato Council is a voluntary trade asso¬ 
ciation comprising the vast majority of potato producers 
in the United States. 

c. Factors Requiring Speed in Handling of Farm 

Products. 

About one million carloads of highly perishable fresh 
fruits and vegetables are handled annually by the rail¬ 
roads, in addition to several hundred thousand additional 
carloads transported by motor trucks from farms and 
local packing sheds to distributing and consuming mar¬ 
kets. Fresh fruits and vegetables represent approxi¬ 
mately one-third of the total annual food consumption of 
the average person in this country. 

Potatoes are recognized as a staple of the American 
diet and are served in more ways, on more tables and 
at more meals per day than any other vegetable grown 
in this country. The total production for 1949 was nearly 
402 million bushels with a value of nearly 690 million 
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dollars, representing approximately 2% of the national 
farm income, and grown by almost 2 million farmers, 
although some 80,000 farms comprise the group of com¬ 
mercial producers and sellers. 

Fresh fruits and vegetables, and the early potato, must 
move promptly to market. They are substantially un¬ 
adaptable to storage. The late potato can be stored, but 
only for a limited period, find under carefully regulated 
conditions. 

The combined production of the two basic types of 
potato assures a continuous nation-wide supply of this 
basic food. The producers have progressively improved 
the quality of the product, in the endeavor to stimulate 
demand and assure a fair return. Over-production and 
reduced demand, however, constitute a continuous threat. 
The Department of Agriculture has established by re¬ 
search that post-harvesting mechanical injury is the 
greatest single obstacle to the delivery of quality pota¬ 
toes. This is true with respect to the storage potato, 
for the hazards of storage must be off-set by careful 
and efficient handling, and elimination of injury and dis¬ 
ease. It is even more true of the non-storage potato 
and of perishable fresh fruits and vegetables generally, 
which may become a total loss if held up between field 
and consumer. When a secondary boycott is added to a 
primary picket line, the result can be well-nigh fatal. The 
theory enunciated by the Board invites that fatality, and 
does so contrary to the clear will of Congress. 

The diseases and injuries to which fresh fruits and 
vegetables are subjected in transit between field and table 
are manifold and vary in detail among the various indi¬ 
vidual commodities. It is impractical within the scope 
of this brief to detail them, but some reference to the 
hazards to which potatoes are subjected may be taken as, 
in principal, typical of all. 
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Deterioration sets in with extraordinary rapidity if de¬ 
cay is present or if the potato is either immature or 
overmature. When exposed after digging or en route to 
the packing sheds, potatoes develop high surface tempera¬ 
tures. They may be heat-damaged if exposed to the sun 
for more than fifteen minutes at temperatures of ninety 
degrees or more. The Department of Agriculture, accord¬ 
ingly, recommends removal from the field of early and 
intermediate potatoes not later than thirty minutes* after 
digging. Heat injured potatoes are, in addition, highly 
susceptible to the disease of soft rot which, however, 
may be reduced by immediate refrigeration. This is an 
even more serious problem where transit to distant points 
is required. Prompt picking and hauling from the field 
to proper coverage is also necessary to control the disease 
of “browning” caused by a too rapid drying of injured 
tissues. Humidity control and temperature control must 
be applied to reduce or retard “early blight”. Serious 
loss in transit from the so called “fusarium rots,” espe¬ 
cially powdery dry rot, can only be prevented 'or con¬ 
trolled by careful handling, immediate removal of mois¬ 
ture after digging and dry storage in transit. Avoidance 
of premature exposure to light is necessary to prevent 
‘ greening” which destroys the taste and is even fatally 
poisonous in some instances. Cool storage immediately 
after harvest is also necessary to prevent “net necrosis” 
or internal discoloration. Scientific temperature control 
and humidity control in storage or transit, promptly ap¬ 
plied, may be the only means of preventing other dis¬ 
eases such as “brown rot”, “blackheart” and “leak”. 

If potatoes have been picked up soon after digging 
shipment under ventilation without artificial temperature 
control is practical only for short hauls. The late crop 
is for the most part placed in “common” storage, or 
storage for which the temperature and humidity are con¬ 
trolled only by insulation and ventilation. After some 
months, however, when natural temperatures are rising, 


7 


temperatures of from 25-45 degrees fahrenheit must be 
produced to maintain a state of dormancy that will avoid 
sprouting. 

On the other hand, temperatures, natural or produced, 
cannot be too low if quality is to be preserved. This is 
particularly true for potatoes earmarked for food process¬ 
ing such as chip-making, french-frying, or dehydration. 
Even a slight freezing readily injures the potato. Both 
freezing and chilling injuries are a major cause of storage 
and transit loss, the severity depending upon the length 
and degree of over-exposure to cold. Rail shipments in 
freezing weather require heater service. 

Thawing in a highly humid atmosphere invites infection 
and decay, and thawing in a low humidity atmosphere 
renders potatoes leathery and discolored. The danger is 
augmented when under-cooled potatoes are moved, since 
a mechanical jar is apt to cause ice crystallization. 

Even when the late potato is shipped in warmer 
months, it is very important that shifting be kept to a 
minimum, in order to avoid crushing as well as to main¬ 
tain the scientific forms of loading designed to provide 
the best ventilation for combating potato-produced heat 
and for utilizing night coolness. 

Early and intermediate potatoes are rarely stored after 
the pick-up, washing, and grading operations, and they 
can be stored for short periods only if speedily deposited 
and kept under temperatures of between 50 and 70 de¬ 
grees fahrenheit with careful fan ventilation and moisture 
control. 

Because it is so highly perishable, the early potato 
often requires refrigerated transit to northern markets, 
as well as scientific packing with protective floor pads and 
fan ventilation. Even in less than the hottest weather 
an initial icing is desirable if the transit period is to be 
longer than two or three days, to avoid undue brown- 
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ing and decay. Expensive re-icing en route is often neces¬ 
sary. 

If the farmer cannot protect himself against these 
dangers to his potato crop, and against comparable dan¬ 
gers to his other fresh fruit and vegetable crops, it means 
ruin. Apart from on-the-farm consumption, the harvested 
crops can only be marketed or, in limited cases, stored 
for brief periods under proper conditions. 

Interference with the normal, fast movement of agri¬ 
cultural products from farm to table exposes them all 
to dangers such as those outlined with respect to potatoes. 
The effects are often even more marked in the case of 
fresh fruits and vegetables, such as strawberries, celery, 
peaches, lettuce and peas. These and all other such prod¬ 
ucts suffer from delay and lack of care between maturity 
and final consumption. 

d. The Strategic Position of the Farm Union under the 

Board’s Order. 

The organization which is in a position to block the 
essential preventive measures in processing, handling, 
transit and storage, controls the farmer’s economic exist¬ 
ence. He is in a uniquely vulnerable position vis-a-vis a 
union free to picket and to enforce the secondary boycott. 
The farmer and the union, especially when the latter’s de¬ 
mands are asserted at or near the harvesting period, are 
far from equal in bargaining power. The farmer can only 
accept whatever demands are then made upon him, no 
matter how harsh or unreasonable, or face the total loss 
of unharvested, unsold or fatally injured crops. At the 
same time, the farmer has no injunctive or other relief 
under the Act. The individual agricultural employees 
cannot be curbed thereunder, and the farmer’s destruction 
is complete if, as now indicated by the Board’s decision, 
a union may, with impunity, invoke against him labor prac¬ 
tices which it may not employ against those less vulner¬ 
able. 


J 
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The anomaly is glaring. It is even more clearly pointed 
up when account is taken of the extraordinary efforts of 
Congress over recent years to support crop prices, to 
remove surplus commodities from the market, to arrange 
acreage reductions and generally to help place and main¬ 
tain the farmer in a sound position for the benefit of the 
national economy as a whole. 

e. Inconsistency between the Board’s Interpretation and 
the Congressional Attitude toward Agriculture, 

The Court will take judicial notice of the solicitude 
which Congress has demonstrated for the farmer. It is 
inconceivable that Congress would have opened the door 
to a tactic which could neutralize the hard won benefits 
accorded to agriculture and the vast amounts of public 
funds expended thereon over the past eighteen years. To 
some extent price supports or governmental purchases 
have recently been reduced. An important reason for such 
reduction is the veiy perishability of commodities such as 
potatoes, which in turn is the very key to the farmer’s vul¬ 
nerability under the Board’s doctrine. In other words, 
Congress, under that doctrine, must be considered to have 
deliberately maintained elaborate farm benefit practices for 
years; to have limited them in some degree for the coming 
years, partly because of the perishable nature of the 
commodities; and yet to have invited a breakdown of the 
farm economy through permitting attack at that same vul¬ 
nerable point—perishability. 

The issue transcends even the fate of the farmer. The 
consumer is also a potential victim. A union by the picket 
line and the secondary boycott could paralyze the entire 
process of food distribution from producer through whole¬ 
saler, transportation agency, storage facility to retailer 
and the consumer, merely by exerting its pressure at a 
relatively few key points in the line of distribution and 
marketing. This line could be severed at any warehouse, 
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store or other distributive facility, or by the exercise of 
pressure upon any transportation agency. 

Let it be said again: The very essence of the distribu¬ 
tive process is speed—in harvesting, removal, packing, 
transportation and sale. Under the Board’s doctrine, 
speed may readily be destroyed. 

II. 

The Unfair Labor Practice Employed by the Teamsters’ 
Union: Secondary Boycott. 

The activities of the Teamsters’ Union are summarized 
on pages 6-7 of Petitioners’ Opening Brief. The Board 
construed these activities as not in violation of section 
8(b)(4)(A) of the Act, which provides that it shall be 
an unfair labor practice for a union, 

“• * * to engage in, or to induce or encourage the 
employees of any employer to engage in, • • * a 
concerted refusal in the course of their employment 
to * * * transport * • • any goods, articles, ma¬ 
terials or commodities or to perform any services, 
where an object thereof is: (A) Forcing cr requir¬ 
ing any employer * * * to cease doing business with 
any other person.” 

In short, a union may not engage in a secondary boycott. 

The Board held that the Teamsters’ Union engaged 
only in action which was primary in character, basing this 
conclusion essentially on the premise that the action com¬ 
plained of was at the situs of the primary dispute. 

Nowhere in the statute is there any limitation on the 
types of described secondary activity which are pro¬ 
hibited. The Board’s doctrine, as expressed by the ma¬ 
jority in the Matter of Electrical Workers and Ryan Con¬ 
struction Corporation, 85 N. L. R. B. No. 87, 24 L. R. R. M. 
1424, that the section was intended only to outlaw certain 
secondary boycotts, reads new language into the statute. 
Members of Congress, moreover, made it plain that, after 
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investigation, they had concluded there was no such thing 
as a good secondary boycott and expressed their clear- 
cut intention of outlawing this device in toto. See Peti¬ 
tioners’ Opening Brief, pp. 60-63. 

There is present in section 8(b)(4) a proviso which 
excepts from the prohibition of secondary activity only 
“a refusal by any person to enter upon the premises 
of any employer (other than his own employer), if 
the employees of such employer are engaged in a 
strike ratified or approved by a representative of 
such employees, whom such employer is required to 
recognize under this Act”. 

This is the sole proviso. It is not argued by the Board 
that it applied here. Its significance, however, lies in the 
fact that such a limited proviso exists—limited more nar¬ 
rowly than would be the case if it were designed or calcu¬ 
lated to legalize conduct such as that of the Teamsters’ 
Union. 

As stated by the Circuit Court of Appeals for the Ninth 
Circuit in Printing Specialties and Paper Converters Union 
v. Le Baron, 171F. (2d) 331, the Act 

“broadly sweeps within its prohibition an entire pat¬ 
tern of industrial warfare deemed by Congress to 
be harmful to the public interest.” 

This court, in Denver Building and Construction Trades 
v. N. L. R. B., 26 L. R. R M. 2515, indicated that it was 
addressing itself to the action of a union which had a 
primary dispute with the general contractor involved. 
Here this is not the case as regards the Teamsters’ Union, 
which does not appear to have had any primary dispute 
with the trucking concerns. The Denver Building and 
Construction Trades case, supra, being therefore inappli¬ 
cable, the issue falls within International Rice Milling 
Company, Inc. v. N. L. R. B., 183 F. (2d) 21 (C. C. A. 5th), 
in which it was held that there is no ground for reading a 
limitation into the broadly prohibitory language of section 
8(b)(4)(A). This holding is authority for the Petition- 
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ers’ contention that proximity to the sitns of the dispute 
does not render lawful what would otherwise be a pro¬ 
hibited secondary boycott. The essence of the prohibi¬ 
tion, so far as here relevant, is that the Teamsters’ Union 
could not, without engaging in an unfair labor practice, 
induce or encourage the employees of the trucking con¬ 
cerns to indulge in a considered refusal in the course 
of their employment to transport goods and perform 
services, an object thereof being to force and require those 
trucking concerns to cease doing business with Di Giorgio. 

CONCLUSION 

It is submitted that the Board’s order should be vacated 
for the reason that it violates the express terms of the 
Act, as well as the stated intention of Congress to afford 
and to continue to afford protection to agricultural pro¬ 
ducers from labor practices deemed unfair in other con¬ 
texts. The National Potato Council and the United Fresh 
Fruit and Vegetable Association assert with all the convic¬ 
tion at their command that, if the Board’s order is allowed 
to stand, agriculture and indeed the entire economy of 
the country will be exposed to a devastating economic 
attack not intended by the Congress and for which no 
legislative provision provides justification. 

Respectfully submitted, 

Etjgene O’Dunne, Je. 

236 Southern Building 
Washington, D. C. 

John Ward Cutler 
Room 409 

1028 Connecticut Ave. 
Washington, D. C. 

Attorneys for National 
Potato Council and United 
Fresh Fruit and Vegetable 
Association 
Amici Curiae 
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independent farmers in the State of California who annually 
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produce $450,000,000 worth of agricultural products, a sub¬ 
stantial percentage of which are shipped to numerous com¬ 
modity markets throughout the United States. The Coun¬ 
cil through its member organizations, represents approxi¬ 
mately one-half of all the farmers in California. 

If the order of the National Labor Relations Board dis¬ 
missing the complaint as to Kern County Farm Labor 
Union, Local 218, National Farm Labor Union (hereinafter 
caled “Farm Local 218”) and International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Local 87 (hereinafter called “Teamsters Local 
87”) is upheld, the farmers in California and elsewhere will 
be without the protection afforded other employers against 
the secondary boycott. 

Our members in particular and farmers in general are in 
no position to withstand the pressure which could be exerted 
against them by means of the secondary boycott. Because 
of the perishable nature of agricultural commodities, the 
utter dependency of the average farmer upon each year’s 
income and the disastrous results which would accrue from 
even the briefest boycott if conducted during harvest sea¬ 
son, it is imperative that the farmer be protected against 
this type of labor union activity. We therefore write this 
brief not only to apprise the Court of the disastrous and 
far-reaching consequences of the National Labor Relations 
Board’s decision as it now stands, but also to point out, 
if only in a summary manner, the grounds upon which we 
base our belief that the Board, in dismissing the complaint 
as to Farm Local 218 and Teamsters Local 87, deprived 
our members of the protection intended to be afforded them 
by the authors of the National Labor Relations Act, as 
amended, 61 Stat. 136, U. S. C. Title 29, Sec. 151 (herein¬ 
after called the “amended Act”). 

As the facts in this proceeding have already been set 
forth in detail in the Intermediate Report and Recom¬ 
mended Order of the trial examiner, and will, we are sure, 
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be adequately treated in the brief of counsel for the princi¬ 
pal parties in this proceeding, they will not be set forth 
herein, except as a necessary incident to the discussion of 
particular principles of law. 

SUMMARY OF THE ARGUMENT. 

Farm Local 218 is a “labor organization” within the 
meaning of the term as used in the amended Act as such 
an interpretation is not only consistent with the policy of 
the amended Act as revealed by its legislative history, but 
is also in accord with a decision of the Supreme Court on 
an analogous situation under the Act prior to its amend¬ 
ment. Furthermore, Farm Local 218 was acting as an 
agent of a labor organization because during the period 
in question it was acting not only on its own behalf but 
also on behalf of National Farm Labor Union. 

The activities of Teamsters Local 87 at Di Giorgio’s 
premises fall within the plain meaning of the prohibitions 
contained in Section 8(b)(4)(A) of the amended Act. 

THE ARGUMENT. 

A. The Provisions of Section 8(b) of the Amended Act 

Apply to a Union Composed of Agricultural Laborers. 

(1) Legislative History of the Act. 

Even a cursory consideration of the Legislative History 
of the amended Act clearly shows protection of the farmer 
from secondary boycotts was one of the prime concerns of 
Congress at the time this legislation was enacted. 

Thus, we find this statement of Senator Aiken of 
Vermont: 

“We have had reports for many years of cases in¬ 
volving farmers who have worked through the year 
raising a crop and have taken it to market, only to 
run into a secondary boycott or a jurisdictional strike 
in existence at the place at which they were supposed 
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to deliver the crop. Consequently they have lost it_ 

What the farmer wants is to be able to deliver his 
produce to market and not be turned back when he 
gets to the city terminal with it.” (93 Cong. Rec. 
4860.) 

And in Senate Report Number 105, 80th Congress, 1st 
Session, on page 54, we find the following: 

“There appears to be virtually no disagreement as 
to the complete injustice of secondary boycotts and 
jurisdictional strikes or as to the necessity of giving 
injured third parties a remedy against their operation. 
For the most part, it is the small employer, often with 
less than fifty employees and the farmer or farm 
trucker who are the main victims of this type of racket¬ 
eering union activity . . . ” (Emphasis supplied) 

Many similar statements appear in the Congressional 
Record and committee reports, and, we are sure, will be 
brought to the Court’s attention by the principal parties 
to this proceeding. 

Under the circumstances any interpretation of the Act 
which would frustrate this intent of Congress to protect 
the farmer can be justified only if the interpretation con¬ 
sistent with such intent is untenable. 

(2) Nothing in the Act Compels the Conclnsion That in Sec¬ 
tion 2(5) the Term “Employee” Excludes Agricultural 
Laborers. 

The trial examiner felt the conclusion irresistible that 
the term “employee” as used in section 2(5) of the amended 
Act was limited by the exclusionary portions of section 
2(3) and therefore agricultural laborers were not “em¬ 
ployees” within the meaning of the term as used in said 
section 2(5). 

This, we submit, was erroneous as it is clear from the 
decision of the United States Supreme Court in Phelps- 
Dodge v. National Labor Relations Board, 313 U. S. 17*7, 
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85 L. Ed. 1271, 61 S. Ct. 845; that the term “employee” as 
used in the Act should be restricted by the exclusionary 
portions of section 2(3) only where such is consonant with 
the policies of the Act. And, as we have already seen, to 
so restrict the term in section 2(5) would do violence to 
the intent of the authors of this legislation as it would 
substantially deny farmers the protection afforded other 
employers by the provisions of section 8(b) of the amended 
Act. 

Furthermore, and independent of the authority of the 
Phelps-Dodge case, it is a rule of law as enunciated by the 
highest court that a statutory definition will not be applied 
in a mechanical fashion, as did the Board here, where to do 
so would destroy one of the major purposes of the statute. 
Lawson v. Swwanee S. S. Co., 336 U. S’. 198, 93 L. Ed. 611, 
69 S. Ct. 503. 

B. In any Event, Farm Local 218 Was an Agent of the 

National Farm Union. 

A national trade union is generally composed of sub¬ 
divisions or subordinate organizations usually termed local 
unions or “locals.” And in the ordinary case a person 
becomes a member of the parent body by becoming a mem¬ 
ber of the local. The parent body must depend for its 
numerical and financial strength upon the ability of the 
locals to acquire and hold members. And in order to ac¬ 
quire and hold members the local must be able to procure 
for them better wages and other conditions of employment. 
Clearly this can only be accomplished if the local is the 
recognized collective bargaining agent of its members. 

Therefore, when, as in the instance case, a local union 
is engaged in activities for the purpose of compelling its 
recognition as collective bargaining agent, it is acting not 
only on its own behalf, but also as an agent of the parent 
body. (See Supreme Lodge of World, Loyal Order of 
Moose v. Kenny, 198 Ala. 332, 73 So. 519; cert. den. 244 
U. S. 652) 
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The Board and the trial examiner rejected such a con¬ 
tention on the ground that Farm Local 218 was acting on 
its own behalf. If by this is meant that the Local was 
acting solely on its own behalf, then such a statement ig¬ 
nores the facts. If by such a statement it is meant that 
one cannot be an agent if he is also acting to further his 
own interests then the conclusion was reached, we submit, 
1 under a misconception of the applicable rule of law. 

So long as one is acting to further the work of his princi¬ 
pal to any appreciable extent, as was certainly the case 
here, he is considered the agent of that party even though 
the actor may also be motivated by his own interests and 
this is so even though the latter motive be the predominant 
one. Forsberg v. Tevis (1937) 191 Wash. 355, 71 P. 2d. 358; 
Vincennes Packing Corp. v. Prosper (1939) 108 Ind. App. 7, 
23 N. E. 2d. 624. 

C. The Activities of Teamsters Local 87 Were Proscribed 
by Section 8(b) (4) (A) of the Act. 

Even though the members of Teamsters Local 87 many 
times requested the employees of other employers to cease 
doing business with Di Giorgio and implemented those re¬ 
quests with threats that those who crossed the picket lines 
would have their membership books withdrawn and with 
imposition of a fine, the Board nevertheless found such 
activities to be primary in nature and thus not proscribed 
by section 8(b) (4) (A) of the amended Act. 

The plain words of section 8(b) (4) (A) make it an unfair 
labor practice for a labor organization or its agents to 
induce or encourage the employees of an employer to 
engage in a concerted refusal in the course of their employ¬ 
ment, to perform services where an object of such activity 
is to force the employer to cease handling or transporting 
the products of any other producer, processor, or manufac¬ 
turer. That such was precisely what occurred in connection 



7 


with the activities of Teamsters Local 87 is obvious from 
an application of the provisions of said section to the facts 
hereinabove summarized. 

The decision of the Board that such activity was primary 
in character appears to be based on the proposition that 
in enacting section 8(b)(4)(A) Congress did not intend to 
proscribe activity at the situs of the primary picket line. 
The basis for such a contention is difficult to ascertain in 
view of the plain language of the section and the following 
statement of Senator Taft, one of the authors of the 1947 
amendments to the Act: 

“It has been set forth that there are good secondary 
boycotts and bad secondary boycotts. Our committee 
heard evidence for weeks and never succeeded in having 
anyone tell us any difference between different kinds of 
secondary boycotts. So we have broadened the pro¬ 
vision dealing with secondary boycotts as to make them 
an unfair labor practice.” (93 Cong. Rec. 4198) 

And the Court of Appeals for the Fifth Circuit has 
recognized the fallacy in the Board’s interpretation of 
section 8(b) (4) (A) in the recent case of International Rice 
Milling Co ., Inc . v. National Labor Relations Board , 183 
F. 2d. 21, where, in reversing a holding of the Board similar 
to that in the case at bar, the court states: 

“Comparing the union’s activities with the plain 
wording of the statute, it is apparent to us that the 
union was attempting to induce and encourage the em¬ 
ployees of the Sales House to refuse to transport or 
otherwise handle the goods and commodities of the rice 
mills. The purpose of such action was to compel the rice 
mills to recognize the union as the representative of 
its employees, although it did not represent a majority 
of the employees. * * * It seems to us that these 
activities became secondary when the strikers at¬ 
tempted to induce and encourage the employees of this 
neutral employer Sales House. The fact that they 
occurred near the struck employer’s plant is not enough 
to draw such a distinction as the Board attempts to 
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draw, especially where there is violence. The gravamen 
of the offense prohibited by the statute is that its 
sanctions bear, not upon the employer who alone is a 
party to the dispute, but upon some neutral employer 
who has no concern in the dispute, and its aim is to 
compel him to stop business with the employer in the 
hope that the employer will be induced to submit to the 
demands of the strikers. To allow the Board to rule 
such activity as prohibited by the statute not to be a 
violation thereof, simply because it occurred in the 
vicinity of the struck employer’s plant, would render 
the section ineffective and insufficient.” (183 F. 2d 26, 
27) 

CONCLUSION. 

Thus, we submit, in reversing the decision of the Board 
as to Farm Local 218 and Local 87 of the Teamsters Union 
in the respects hereinabove discussed, the Court will not 
only be giving effect to the intention of the authors of the 
1947 amendment to the National Labor Relations Act, but, 
in addition, will be giving much needed protection to the 
farmer and to the vital part that he plays in the national 
economy. 


Respectfully submitted, 


Kakl D. Loos, 


John F. Donelan, 

Munsey Building, 
Washington, D. C., 

Attorneys for Agricultural 
Council of California, 
Amicus Curiae. 
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STATEMENT OF QUESTIONS INVOLVED. 


1. Is a local union whose membership is composed of 
striking agricultural laborers a “labor organization”? 

2. Is a local union whose activities are being directed, 
supervised and assisted by its parent national labor 
organization, (in a strike aimed at accomplishing an 
objective of the national) acting as the “agent” of 
the parent national labor organization? 

3. A farmer is exempt by law from according recognition 
to a labor organization. Therefore, is it an unfair 
labor practice for a labor organization on strike 
against a farmer to seek to induce employees of third 
party trucking companies, by disciplinary actions and 
threats thereof (as well as peaceful persuasion) to 
refuse to pick up or deliver shipments of the farmer, 
with the intention of compelling such trucking com¬ 
panies to cease servicing the farmer? 
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IN THE 


United States Court of Appeals 

Foe the District op Columbia Circuit 


No. 10,605 


DI GIORGIO FRUIT CORPORATION, a Corporation, and 
DI GIORGIO WINE COMPANY, a Corporation, 
Petitioners, 


v. 

NATIONAL LABOR RELATIONS BOARD, INTERNA¬ 
TIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN, and HELP¬ 
ERS OF AMERICA, LOCAL 87, AFL, and KERN 
COUNTY FARM LABOR UNION, LOCAL 218, 
NATIONAL FARM UNION, AFL, Respondents. 


BRIEF OF AMICUS CURIAE. 


INTRODUCTION. 

The question involved in these proceedings is the proper 
construction and interpretation of Section 8(b)(4)(A) of 
the National Labor Relations Act, and the extent, if any, to 
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which that construction is limited by the language of Sec¬ 
tions 2(3) and 2(5), which are quoted herewith: 

Section 8(b)(4)(A) 

“(b) It shall be an unfair labor practice for a labor 
organization or its agents 

• •• •••••• 

“(4) to engage in, or to induce or encourage the em¬ 
ployees of any employer to engage in, a strike or a 
concerted refusal in the course of their employment 
to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or 
commodities or to perform any services, where an 
object thereof is: (A) forcing or requiring any em¬ 
ployer or self-employed person to join any labor or 
employer organization or any employer or other person 
to cease using, selling, handling, transporting, or other¬ 
wise dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing business 
with any other person;— 

• * • • ••••• 

Section 2(3) 

“(3) The term ‘employee’ shall include any employee, 
and shall not be limited to the employees of a particular 
employer, unless the Act explicitly states otherwise, 
and shall include any individual whose work has ceased 
as a consequence of, or in connection with, any current 
labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and sub¬ 
stantially equivalent employment, but shall not include 
any individual employed as an agricultural laborer, 
or in the domestic service of any family or person at 
his home, or any individual employed by his parent or 
spouse, or any individual having the status of an inde¬ 
pendent contractor, or any individual employed as a 
supervisor, or any individual employed by an employer 
subject to the Railway Labor Act, as amended from 
time to time, or by any other person who is not an em¬ 
ployer as herein defined.” 
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Section 2(5) 

“(5) The term ‘labor organization’ means any organi¬ 
zation of any kind, or any agency or employee repre¬ 
sentation committee or plan, in which employees par¬ 
ticipate and which exists for the purpose, in whole or 
in part, of dealing with employers concerning griev¬ 
ances, labor disputes, wages, rates of pay, hours of em¬ 
ployment, or conditions of work.” 

The immediate cause of the proceedings is the order of 
the National Labor Relations Board dated December 16, 
1949 (Cases Nos. 21-CC-26, 21-CC-27, 21-CC-29(20-CC-10), 
21-CC-30(20-CC-9), 21-CC-34, 21-CC-40). Review of that 
order comes before this Court by virtue of Section 10(f) of 
the National Labor Relations Act (61 Stat. 148; Title 29 
U. S. Code, Section 160(f)). 

Interest of the International Apple Association in the 

Proceeding. 

The International Apple Association is a non-profit mem¬ 
bership organization of growers, shippers and distributors 
having its principal offices in Rochester, New York. 
Through its membership, located in all the important pro¬ 
ducing and distributing markets in the United States, it 
represents approximately 90 percent of the major com¬ 
mercial apple growers and shipper organizations, individual 
shippers and farmers, cooperatives, wholesale dealers, dis¬ 
tributors, and exporters. While it is primary an organi¬ 
zation of apple and pear growers and distributors, it also 
numbers among its members producers and shippers of 
other fruits and vegetables with an overlapping interest. 
Through its membership in 25 foreign countries, including 
Canada, the United Kingdom, continental Europe, South 
America and South Africa, it is international in scape and 
is representative of the foreign apple and pear industry as 
well as those of the United States. 

The International Apple Association is one of the oldest 
horticultural trade associations in the United States, being 
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now in its fifty-eighth year. It has a direct interest in the 
disposition of this matter, since its members are producers, 
buyers, and sellers of agricultural commodities in interstate 
commerce and the order of the National Labor Relations 
Board, issued pursuant to the National Labor Relations Act, 
as amended, (61 Stat. 139, 29 U. S. Code, Supp. Ill, Sections 
151 et seq.), in the proceedings before the Board (ante page 
3) will result in material damage to the rights and 
interests of said members by denying to them the protection 
to which they believe they are entitled under the National 
Labor Relations Act of 1947 as amended. 

STATEMENT OF THE CASE. 

I. Nature of the Proceeding—The Particular Order Which 
Petitioners Seek to Have Reviewed. 

The original proceeding arose from application by the 
petitioners for relief from (among others) the respondent 
National Labor Relations Board (hereinafter sometimes 
referred to as the Board) against a secondary boycott 
inaugurated and carried on by Kern County Farm Labor 
Union, Local 218, National Farm Labor Union (hereinafter 
referred to as Farm Union), and International Brother¬ 
hood of Teamsters, Chauffeurs, Warehousemen and Help¬ 
ers of America, Local 87 (hereinafter referred to as 
Teamsters 87), with the assistance as mentioned in peti¬ 
tioner’s opening brief of Distillery, Rectifying and Wine 
Workers International Union, Local 45 (hereinafter re¬ 
ferred to as Wine Workers Union) and Wholesale Delivery 
Drivers and Salesmen’s Union, Local 848, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America (hereinafter referred to as Teamsters 
848). 

Pursuant to Section 8(b)(4)(A) of the National Labor 
Relations Act the General Counsel of the respondent Board 
issued a consolidated complaint charging all four of the 
above mentioned unions with unfair trade practices, and 
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further sought and obtained in the United States District 
Court for the Southern District of California an injunction 
against all four unions under Section 11(1) of that Act. 1 

Following the hearing, after consideration of the Exam¬ 
iner’s report, the National Labor Relations Board granted 
relief against Wine Workers Union and Teamsters 848 but 
dismissed the complaint as to Farm Union and Teamsters 
87. Insofar as Farm Union is concerned, the Board based 
its dismissal on a finding that Farm Union was not a 
“labor organization” or the “agent” of a labor organiza¬ 
tion. The dismissal as to Teamsters 87 was based on a 
finding that the activities of Teamsters 87 were “primary 
in character”. 

It is the order of dismissal as to these two unions which 
petitioners seek to have reviewed, and it is in support of 
the Petition for Review that this Brief as amicus curiae is 
filed. 

IL The Facts of the Case—The Record in the Case. 

In order not to unduly burden the Court by needless 
repetition, this Brief will not repeat the facts which have 
already been set forth in detail in Petitioner’s Opening 
Brief (pages 3 to 8). 

Where reference is made to the pleadings, or testimony, 
or to the Trial Examiner’s Intermediate Report and Rec¬ 
ommended Order, and the Board’s Decision and Order, it 
will be cited by reference J. A., which is the joint appendix 
filed by petitioners and the respondent Board. 

SUMMARY OF THE ARGUMENT. 

While there are three specific questions as to the proper 
construction of the three Sections of the Act involved in 
this proceeding, the basic question here presented for re¬ 
view is: 

l Le Baron v. Kern County Farm Labor Union (S. D. CaL), 80 F. Snpp. 
151. 
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Whether the admitted intention of Congress to protect 
the fanner against the secondary boycott is to be vitiated 
by a warped interpretation of the language of the Statute, 
and 

Whether the farmer is not only to be deprived of the in¬ 
tended protection, but is to be placed in a position far worse 
than before passage of the legislation—and, moreover, in 
a worse position than any other employer. 

The same question is involved as to both these organiza¬ 
tions and the effect of their activities on a farmer. 

We will show that this will be the result if the decision 
of the Board is sustained as to both Farm Union and 
Teamsters 87. 


ARGUMENT. 

However, before considering the question of the legisla¬ 
tive history and intention of Congress, let us first consider 
the language used in the Statute itself. 

Construction of the Statute. 

It is a well established principle of law adhered to by the 
Courts that a Statute is to be liberally construed in its 
practical application. The National Labor Relations 
Board, being a quasi judicial body, is bound by the same 
rules as those which the Courts observe in construing Stat¬ 
utes and giving effect to the legislative intention. 1 

This, we submit, the Board has not done in this instance. 

One of the fundamental principles of statutory construc¬ 
tion is that a statute will not be construed to permit an act 
to he done by indirection when the Statute prohibits its 
being done directly. 2 

The exemption of Farm Union and Teamsters 87 from 
the restraints applicable to all other organizations would 

i Missouri Granitory Co. v. George, 131 S. W. 470, 150 Missouri App. 
650, 657 * * Statutes are not to be construed so as to pervert the very objective 
aimed at.” 

a IT. S. v. Lewis, 192 Fed. 633. 
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indeed lead to an “absurd and futile result” and “an un¬ 
reasonable one plainly at variance with the policy of the 
legislation as a whole.” 8 

By amendment to the National Labor Relations Act of 
1935, Congress in 1947 added the following paragraph to 
Section 1, which is designated as “Findings and Policies”: 

“Experience has further demonstrated that certain 
practices by some labor organizations, their officers, 
and members have the intent or the necessary effect of 
burdening or obstructing commerce by preventing the 
free flow of goods in such commerce through strikes 
and other forms of industrial unrest or through con¬ 
certed activities which impair the interests of the pub¬ 
lic in the free flow of such commerce. The elimination 
of such practices is a necessary condition to the assur¬ 
ance of the rights herein guaranteed.” 

The Act in Section 2 defines the term “employee”, ex¬ 
cluding an individual employed as an “agricultural la¬ 
borer” and also defines “labor organization” as an organi¬ 
zation “in which employees participate” (ante pages 2 and 
3). From this definition of “labor organization” the Board 
concludes that a local union comprised exclusively of agri¬ 
cultural laborers is not a labor organization. It bases this 
conclusion on the fact that members of the local union do 
not meet the definition of “employee” stating that a farmer 
“may not have his cake and eat it too”. 

This specific statement will be dealt with at length later, 
but the speciousness of the argument—that there being no 
obligation on the part of one party, q. e. d., there is no obli¬ 
gation on the part of the other—is apparent. To cite one 
instance, citizenship is denied to many individuals for vari¬ 
ous reasons—yet oil men in certain age groups must reg¬ 
ister under the Selective Service Act and there is no excep¬ 
tion merely on the basis of citizenship or lack of it insofar 
as military service is concerned. 


s Wadsworth Building Co., 81 NLRB 127; 23 L.RJLM. 1403. 
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The language quoted from Section 1 which was added to 
the National Labor Relations Act in 1947 specifically refers 
to practices by “some labor organizations” (italics sup¬ 
plied) and “concerted activities which impair the interests 
of the public in the free flow of such commerce”. Congress 
had a specific evil which it was attempting to cure. 

What Constitutes a “Labor Organization”—“Employees”. 

Originally the word “person” had been used in the draft 
of the legislation instead of “labor organization” in the 
section providing for recourse against secondary boycott 
activities. The reason for the change was that the objec¬ 
tion was raised during debate that the words “any person” 
conceivably could impose an individual liability on the 
strikers and thereby jeopardize the property of individuals. 
Had the word “person” been left in the legislation, no such 
strained construction as is here under consideration would 
have been possible. It is interesting to note that during 
the debate, the only objection to the use of the word “per¬ 
son” was because of the possibility of imposing individual 
liability—there was never any question as to whether or 
not an organized group would escape responsibility for its 
activities if they fell within those prohibited by the Statute. 

In addition, the term “employees” as used in the Stat¬ 
ute is a generic one as well as a specific one, similar to the 
word “workers” which is used in Section 1 of the Act yet 
which is not defined in the following Section on definitions 
for the simple and obvious reason that reference is to a 
class generally. The same is true in the use of the word 
“employees” in defining “labor organization”—the word 
is used to designate a class generally of persons now em¬ 
ployed or potentially employable in industry. 

If the strained construction of the National Labor Re¬ 
lations Board is followed to its logical conclusion, the fol¬ 
lowing type of result could occur: 

Employees of railroads, and others subject to the Rail¬ 
way Labor Act, as well as those who are employed as agri- 
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cultural laborers, could indiscriminately indulge in second¬ 
ary boycotting of an employer regardless of the merits of 
their grievance—or regardless of a grievance—and the em¬ 
ployer would have no legal recourse in the matter. In 
other words the employer would be entirely at the mercy 
of such legalized blackmail and would be forced to capitu¬ 
late to the demands of the group. 

Plainly this was not the intention of Congress. Con¬ 
gress saw the evil of the secondary boycott and took vigor¬ 
ous steps to stamp it out. To misconstrue the language 
used in the Statute, in order to achieve a result never in¬ 
tended by the Congress, is deliberately to subvert legisla¬ 
tive action, when the language is plain on its face. The 
words in the definition, read in context with the Findings 
and Policies Section clearly indicate the obligation of the 
Board. 

The Board’s decision is based also upon the fact that 
Farm Union’s membership in this instance was composed 
exclusively of individuals employed as agricultural labor¬ 
ers—although ‘‘allied workers” are eligible for member¬ 
ship, the union had up to the time of the hearing not 
organized any of the “allied” groups. To base a concept 
of what constitutes a labor organization upon a factor as 
uncertain as the type of employment as of a given date is 
patently absurd. The mere fact that none but agricultural 
laborers were members of the organization at that time is 
immaterial. According to this criterion the activities of 
the Farm Union would automatically become illegal if at 
any time the union recruited members from “allied” 
groups, or if any of the Di Giorgio employees were to take 
employment elsewhere. In other words the legality or ille¬ 
gality of the action would be dependent upon a day-to-day 
change in employment. 

Further, as pointed out by the petitioner, assuming such 
a ruling of the Board in reverse (which is, of course, highly 
unlikely) it would be clearly prejudicial to union activities 
and to the rights of the employees (pages 20 and 21 of peti¬ 
tioner’s Brief). 
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Who Is An “Agent”. 

There is another argument in connection with the stand¬ 
ing of Farm Union and that is that the prohibition against 
inducing secondary strikes extends not only to a labor 
organization but also “its agents”, and the agents may be 
held responsible in unfair labor practice proceedings. 

The record is clear that Farm Union is a sub-division of 
the National Farm Labor Union. The object of the 
National, according to its constitution, is to organize agri¬ 
cultural workers, improve their wages, hours, and working 
conditions, settle disputes between them and their em¬ 
ployers and obtain for them collective bargaining contracts 
with their employers. It -worked exclusively through its 
locals and in all its activities Farm Union at oil times acted 
with the advice and assistance of representatives of the 
National. 

It is begging the question to say, as did the Board, that 
since Farm Union acted in its own interest it cannot be 
held liable “as agent of its parent body”. The mere fact 
that the local is acting in its own interest does not make it 
any less an agent of the parent organization. An agent of 
an employer would not become any less an agent because 
his activities were in his own interests as well as those of 
his employer; nor, we submit, would the Board hold the 
agent of the employer any less liable for an unfair labor 
practice merely because the agent was also advancing his 
own interest. 

It is unnecessary to go into detail as to the constitution 
of the National and its relation to its local. The facts as 
to the activities of the National representatives in the 
strike here involved are clear-cut and the evidence is also 
plain that the National designated individuals not only to 
guide the local in its strike program but also to give aid 
in the actual conduct of the strike. 

It is also uncontroverted that as a matter of fact they 
did so. 
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Practices Prohibited by Statute. 

The conduct of Teamsters 87 was definitely of a char¬ 
acter to fall within the prohibition of the language of the 
Statute. Here again the decision of the Board—holding 
that the activities of Teamsters 87 are not of a proscribed 
nature—is in direct conflict with both the Statute and the 
intention of Congress. 

The language in the Statute is a complete prohibition of 
certain conduct. There is no qualification with regard to 
“primary picketing” which is the basis for the holding by 
the Board that the activities are lawful. This position is 
borne out by the decision of the Court of Appeals of the 
Ninth Circuit 1 in which the Court said, “Appellants say 
they were merely picketing Sealright’s produce and were 
not engaged in a ‘secondary boycott’ as that term is com¬ 
monly understood. The Statute, however, does not use the 
terms ‘hot cargo,’ ‘picketing the produce,’ or ‘secondary 
boycott’. It broadly sweeps within its prohibition an 
entire pattern of industrial warfare deemed by Congress to 
be harmful to public interest.” 

It is interesting to note in connection with this case that 
the Board itself found that the activities of the union in 
that instance constituted “inducement and encourage¬ 
ment” within the meaning of Section 8(b)(4)(A) and that 
the respondent had thereby violated that section of the 
amended Act. 

In addition, in its decision the Board found that mem¬ 
bers of the union (striking Sealright employees) who on 
their own initiative indulged in a secondary boycott of the 
Westcoast Terminals Company and Los Angeles-Seattle 
Motor Express, Inc., were agents of the union within the 
meaning of Section 8(b) of the amended Act. In that con¬ 
nection the Board said: 

“In several recent cases we have held that under the 
amended Act the responsibility of a labor organization 

l Printing Specialities and Paper Converters Union v. Le Baron 171 Fed. 
2nd 331. 
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for the acts of its members is a matter to be deter¬ 
mined by the common law rules of agency. ‘Authority 
to act as an agent in a given matter will be implied 
whenever the conduct of the principal is such as to 
show that he actually intended to confer that 
authority’.” 1 

The record in this instance makes it clear that National 
intended to confer authority upon Farm Union and did so. 
Therefore, by its own reasoning the Board should view 
this relationship—namely that between National and Farm 
Union—as one of agency. 

In another instance, the Board recognized the legislative 
prohibition contained in this section. 2 “As indicated pre¬ 
viously, Section 8(b)(4)(A) was aimed at eliminating all 
secondary boycotts and their concomitant activities which 
Congress thought were unmitigated evils and burdensome 
to commerce. It was Congress’ belief that labor disputes 
should be confined to the business immediately involved 
and that unions should be prohibited from extending them 
to other employers by inducing and encouraging the lat- 
ters’ employees to exert economic pressure in support of 
their disputes. It was the objective of the unions’ second¬ 
ary activities, as legislative history shows, and not the 
quality of the means employed to accomplish that object¬ 
ive, which was the dominant factor motivating Congress in 
enacting that provision.” 

Legislative History. 

Turning from the Statute itself, the atmosphere under 
which the National Labor Relations Act of 1947 was 
passed, clearly indicates the intent of Congress to cope 
adequately with a type of union conduct which was coercive 
in the extreme and which was seriously interfering with 
normal interstate commerce. At the time the legislation 
was under consideration, Congress had before it reports 

1 Sealright Pacific (Ltd.) (1949), 82 NLRB 271. 

2 United Brotherhood of Carpenters and Joiners of America and Wadsworth 
Building Company, Inc., 81 NLRB 812. 
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on the appalling situation existing on Dock Street in Phil¬ 
adelphia where hundreds of thousands of dollars’ worth 
of perishable fruits and vegetables had been destroyed be¬ 
cause of the high-handed methods used by labor organiza¬ 
tions in their attempts to secure their own ends. It also 
had before it reports gathered in previous years in con¬ 
nection with the Hobbs Anti-Racketeering Bill. It was 
these evils which Congress sought to combat in framing 
the amendments to the National Labor Relations Act. It 
sought some method to wipe out the “no-man’s-land” of 
non-responsibility on the part of labor organizations for 
the consequences of their actions. It sought to place a curb 
on the increasingly reckless disregard for such conse¬ 
quences to both industry and the public arising from cer¬ 
tain strangling activities—activities against which there 
was no legal remedy. 

In the debate on the floor of the House of Representa¬ 
tives, Congressman Hartley in supporting the prohibition 
against the secondary boycott referred specifically to the 
need for such a provision strictly from the point of view 
of protecting the farmer. 1 

As a matter of fact, a study of the debates in both the 
House and the Senate will give convincing evidence that the 
whole interest in both Houses of Congress was the protec¬ 
tion of the farmer against secondary boycott. Many 
members of Congress based their entire arguments in favor 
of the ban on secondary boycott entirely on instances in 
which farmers had been a defenseles target. In some 
instances farmers and others had been ruined by use of 
this labor device. 

These debates further recognized that those injured by 
secondary boycotts needed swifter justice than that offered 
by the National Labor Relations Board, and Senate Report 
105 of the 80th Congress, first session contains this 
statement: 

l Legislative History of the Labor Management Relations Act of 1947, 
page 204, et seq.; 614. 
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1 ‘There will only be a satisfactory remedy if he can go 
to his local Court and obtain an injunction, first tem¬ 
porary and then permanent, against interference of 
this kind.” 

Special Treatment of Agriculture. 

The attitude of Congress in giving special consideration 
to agriculture and the farmer is too well known to need 
amplification. Suffice to say that Congress has for many 
years recognized the unique position which agriculture 
occupies in the economy of the United States. The pro¬ 
ducer of a perishable commodity is not in the same position 
in relation to his employees as is the manufacturer of a 
non-perishable commodity. The farmer is peculiarly at 
the mercy of the elements and must of necessity carry on 
his activities in relation to seasons, weather, and the matu¬ 
rity of his crop. This fact has been recognized by Con¬ 
gress in the past on numerous occasions by the passage of 
special legislation, all of them treating the farmer with a 
special type of consideration. 

For that reason the position of the National Labor Re¬ 
lations Board that the farmer “may not have his cake and 
eat it too” deliberately disregards the historic legislative 
attitude toward the farmer. The National Labor Rela¬ 
tions Act is not the only statute containing exemptions for 
farmers and farm employees—Congress intended to place 
the farmer in a sheltered, protected position, and not at 
the mercy of unscrupulous or irresponsible individuals who 
might by capricious action at a crucial point in the harvest¬ 
ing of a commodity, disastrously affect not only the indi¬ 
vidual farmer but the best interests of the general public. 

It is not within the province of the National Labor Re¬ 
lations Board by administrative action to substitute its 
judgment for that of the Congress. 

The Board, with its many other duties, is not charged 
with deciding what is best for agriculture and the public. 
It is the duty of the duly elected Congress of the United 
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States to decide upon the agricultural and public policy of 
the country. And it is the duty of the National Labor Re¬ 
lations Board, and every other agency of the federal gov¬ 
ernment, once that policy has been enacted into law, to 
abide by and administer it, regardless of whether such 
policy meets with its approval. 

Therefore, we submit that it is immaterial whether or 
not the Board feels that the farmer “may not have his cake 
and eat it too”. If that is the intention of Congress—and 
we believe that intention has been clearly demonstrated— 
then that is the intention the Board must recognize and 
be guided by. 

SUMMARY AND CONCLUSIONS. 

I 

The prohibition against secondary boycotts by a “labor 
organization” is not dependent for its effectiveness upon 
a technical and meretricious definition of the word 
“employee”. The term “employee” is used in the Act 
sometimes to refer to members of the working class gen¬ 
erally, and at other times in a more limited sense. 

Therefore, Farm Union, because of the nature of its 
activities is per se a labor organization within the meaning 
of the Act insofar as the restrictions of Section 8(b) (4) (A) 
are concerned. 

n 

Moreover, Farm Union was during the period com¬ 
plained of, the agent of its parent organization, National 
Farm Labor Union, chartered by that organization, among 
other purposes, to obtain a collective bargaining contract 
with Di Giorgio on behalf of its employees who were em¬ 
ployed by Di Giorgio. The activities of Farm Union were 
directed and formulated by representatives of National, 
and Farm Union acted in the interests of National as well 
in its own interests. 

Therefore, Farm Union is also the “agent” of a “labor 
organization” within the meaning of the Act. 
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in 

The activities of Teamsters 87 are prohibited by the 
language of the Statute and there is no basis either in the 
Statute or in the legislative history for the construction 
of the Board in differentiating between what is a *■‘ pri¬ 
mary’ ’ and what is a “secondary” activity. The activity 
being unlawful in itself, it cannot be redeemed by such 
disingenuous abracadabra. 

• • • • • 

The legislative histouy, as well as the Statute, is clear 
and unequivocal. Congress was aware of, and determined 
to find, a remedy for the abusive and coercive actions of 
“some labor organizations”—particularly the use by them 
of the secondary boycott. It also plainly intended to favor 
the farmer in the operation of this Statute and not, as will 
result from the Board’s order, place him in a much worse 
position than before its passage—and moreover, in a 
worse position than that of industry generally. 

We respectfully submit that Farm Union was therefore 
a labor organization, and in addition that it acted as the 
agent of a labor organization within the statutory lan¬ 
guage. And, accordingly its activities, as well as those of 
Teamsters 87 were in violation of the Act and come within 
the prohibitions of an unfair labor practice. 

We further respectfully submit that the Board’s order 
dismissing the complaint as to these two unions is erro¬ 
neous and should therefore be vacated. 

Respectfully submitted, 

Kathryn Casey, 

Attorney for Amicus Curiae 


Dated: Washington, D. C. 

This 8th day of December, 1950. 









